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“Everything is changing except the way we think about refugees”

 Introduction

Over the course of four days, from December 6 – 9 2001, over 500 academics, refugees, lawyers and community workers from countries across the world came together in Sydney, Australia, to discuss the emerging and current issues relating to refugee and asylum seekers. 

The strongest motif was prompted by the participants’ intense feeling of the inevitability of people being on the move around the globe for a myriad of reasons, many of which were related to the root causes of forced displacement, and the crucial nexus of poverty, armed conflict and ideological oppression.

Considerable concerns were expressed that a trend is emerging in OECD and other receiving  countries, which penalizes refugees for their mode of entry.  In particular, concerns were expressed that this trend undermined the integrity of the international protection system, the international human rights system and the rule of law.

Two key paradox were identified :  

1. Why, when the movement of people was at a height and refugee and IDP populations around the world were most vulnerable, is the public debate and policy becoming harsher and more discriminatory? 
2. Why, when it is obvious that the least developed nations of the world are both the main refugee-producing countries and the countries of first asylum or hosts which bear the greatest burden, is this issue almost completely absent from OECD countries debate?
Many changes to the international system of movement and nationality must come, but many states, like the fabled King Canute,  are attempting to hold back the tide of movement of people with one hand while urging a tidal wave of movement of capital with the other.  

The major theme, which arose from the conference, was the need to move the refugee debate to a human rights framework.

Conference participants broadly defined the human rights framework to mean the system created by the United Nations (UN) international human rights treaties and associated international organizations and civil society, which uphold them.  It was the belief that refugee and displacement decisions must be based on these human rights principles as opposed to other possible grounds such as economic or trade policy, political or electoral advantage, foreign policy or even charity.  A constant theme was accountability to affected people at all levels, by States, including the military, by the UN, by UN agencies, by international NGOs, by national agencies and service providers, and by volunteers.   

Another theme was allowing those affected by forced displacement of all kinds in each geographical context to have a level of control over their own environments and futures.

Conference Outcomes

The conference recommendations focus on political, legal and protection issues within the broad UNHCR Global Consultation streams and are intended to feed into the this process in a constructive manner.

Political – Moving towards domestic implementation of international protection mechanisms

The lack of political will to ensure that obligations enumerated in the international protection and human rights law systems are realized in a domestic context. was identified as a major issue of concern.  . 

It was identified that a fundamental issue which needed to be addressed was the conflation of refugee policies with migration practices. It was reiterated that the response to refugees engages international legal protection measures. Conflict was identified between rapid developments to support the free flow of capital and increasing measures to regulate the flow of populations. Furthermore, it was suggested that current practice in OECD countries is producing a transnational border which enables Europe, North America and Australia to be protected, but is detrimental to developing states. 

The conference focused on the need to develop a stronger civil society engagement with issues of refugees, asylum seekers and internally displaced persons as a means of generating stronger political commitment to the issues. 

Specific Recommendations  - Political

· Governments which have not done so must be encouraged to ratify the Refugee Convention and its 1967 Protocol and other international human rights treaties.

· State Parties must ensure that the human rights instruments which they have ratified are incorporated into domestic law, policy, and practice.

· Where appropriate, Governments must ratify regional human rights instruments which will secure the security of refugees.

· State Parties must translate Conclusions of the Executive Committee of the United Nations High Commissioner for Refugees (EXCOM) into domestic policy and must adhere to the spirit and letter of the Refugee Convention.

· States, UN agencies and civil society, particularly refugee advocates, must adopt multi-leveled education and engagement approaches with a view to raising public awareness of the root causes of flight and experiences of refugees, of addressing community concerns, and challenging existing community perceptions of refugees and asylum seekers. Programs must also seek to promote discussion of alternative models and solutions which address refuge issues in the community, using international and domestic examples and developing best practice models. 

· Refugee voices must be heard in all relevant forums and media. Advocates must recognise the need to work with refugees and asylum seekers to enable their participation in public forums. This must be done within the context of providing appropriate support services and ensuring that refugees are not retraumatised by the process.

· UNHCR must encourage states to review their settlement policies and provision of settlement services to ensure that they meet human rights obligations.  For example there is a gross inequality of service provision available to people seeking protection, depending on the type of visa with which they are issued, for example, those receiving temporary protection visas, which in effect is creating first and second class refugees.

· States who resettle refugees must ensure that service provision addresses the needs of the refugee with dignity.  Service provision must move from the  current “competitive business model” back to client based model guided by a humanitarian focus. In particular, integrated adequate culturally appropriate and transparent delivery of services for refugees must be developed. 

· Where UNHCR is present in donor countries  they must use their community education budget and resources to support civil society initiatives in community education which highlight refugee issues to affect attitudinal changes within the community.

· UNHCR must encourage States to utilize their human rights education programs to promote accurate information and positive images of refugees to affect attitudinal changes within the community and also to educate refugees to issues which affect them within the community.

· While UNHCR is to be commended on its daily media briefings as a credible source of information, media coverage of refugee issues around the world has demonstrated that there is a considerable lack of understanding of the complexity of forced migration issues amongst journalists and media proprietors. Greater guidance is required at an inter governmental level to ensure that media reportage is fair and considers the long term consequences of its reporting.  This includes the consequences of negative stereotyping, the selective reporting of issues, the current discourse of nationhood, and the concepts of race and gender within this discourse.

· UNHCR must encourage the development of guidelines and codes of ethics amongst media organizations to ensure the accurate and fair representation of refugee and asylum seekers in domestic media reportage. In the current context, particular consideration is needed to ensure that linkages between terrorist activities and refugees are avoided. 

· A renewed commitment to official overseas development aid in the context of human rights and poverty alleviation must be fostered in developed nations. Enhanced ODA would see a commitment to achieving anti-poverty targets and an allocation of at least 0.7% of GDP of OECD countries to ODA.

Legal -   Moving to an integrated Human Rights Framework of Protection 

The ultimate goal of the international human rights system is to ensure an end to forced migration of any type. A circle of human rights protection for the forcibly displaced must be developed  which covers the entire spectrum of people movement.  The circle begins and ends with human rights monitoring, early warning alerts for conflict and disruption, development assistance and peace education.

A holistic approach to the 1951 Refugee Convention that places it firmly in the constellation of international human rights instruments is essential.  It must however be acknowledged that there are deficiencies in the human rights treaties individually and collectively, and therefore in customary law. This is particularly evident in the gender blindness of human rights instruments, which poses a major problem for a refugee population the majority of which is comprised of women and children. The instruments allow for discrimination on the grounds of citizenship.  Freedom of movement is limited to asylum claims by the Universal Declaration (Art 14).  The requirement of nationality is needed for the right to vote under Article 21 of the UDHR  which in turn affects and the threshold requirement of citizenship in order to access many of the democratic rights and protections promised in the Covenant on Economic, Social and Cultural Rights (ICCPR).  The absence of a truly universal and indivisible approach to the right to a nationality and the right to freedom of movement demonstrated across the instruments is a major flaw in the system as a whole. 

Even in this aspirational sphere, there is a clear articulation of the concept of the alien or foreigner.  Rights are granted in decreasing measure to the citizen, the legal resident and the non-citizen, non-resident.  All this group can hope for is that states will cooperate to protect and further their interests at their discretion.  This is the same situation at present for rights ICESCR in the absence of an Optional Protocol.  This institutionalises the many levels of connection between poverty and forced displacement.

The ideal of Western democracy is not compatible with the exclusion of non-citizens and non-residents. Membership of a democratic civil society carries with it a duty to consider and protect the rights of individuals in and from other nations.

Specific Recommendations - Legal

· In order to ensure and monitor compliance with non-refoulement obligations as articulated in customary law and further codified in the Refugee Convention, CAT and ICCPR, a regularised monitoring processes must be established in countries to which unsuccessful applicants for refugee status are returned. 

· An independent, periodic review process must be developed with a comprehensive human rights framework to ensure accountability in the realisation of international human rights and refugee law obligations, for example, the application of the provisions of the International Covenant on Civil and Political Rights to the treatment of detainees, to address issues such  the practice of solitary confinement, screen-outs and incommunicado detention and the application of provisions of the Convention on the Rights of the Child

· To address concerns at the linkage between the migration process and international refugee obligations, Governments must consider placing refugee determination and reception functions within portfolios with a focus on the international legal system [for example, the Department of the Attorney General rather than in a migration portfolio]. 

· At all times, the knowledge that there will be culturally and linguistically diverse backgrounds among applicants must be a primary consideration, and mechanisms must be in place to ensure that their needs are met.

· The Government must take concrete action to ensure that all refugees and asylum seekers are provided with information on their rights and obligations in languages they can understand.

· Governments must ensure that refugee women and children are accorded their full rights in particular in relation to the Convention to Eliminate all Forms of Discrimination against women and the Convention of the Rights of the Child.

· Governments must ensure that the asylum claims of refugee women recognise that at times these are covered under the concept of  “membership of a particular social group”, and that Statutes 7 and 8 of the International Criminal Court, which declare that rape in a situation of conflict constitutes a war crime  a crime against humanity and an act of genocide, must be applied when assessing the claims of women.

Reception

As a means of contributing to the EXCOM process on developing guidelines on reception and recognizing existing work in this area the following recommendations are made: 

In recognition of significant concerns about the realization of human rights within a mandatory detention model, of the suffering imposed on the detainees, and the significant financial costs of detention mandatory detention of asylum seekers must not be an acceptable component of a refugee determination process. Women, children, the elderly, people with disabilities and survivors of torture and trauma must not be detained unless found guilty of a criminal offence or to pose a threat to national security.

Where detention is introduced it must never be used as a means of deterrence or as a means of punishing individuals for their mode of arrival. In such circumstances where detention is used as a component of the refugee determination process the following issues must be addressed:

· The practice of detention must be strictly time limited and only cover initial health and security screening
· There must be opportunities for case by case review of detention 
· There must be particular reference to the needs of unaccompanied minors, children and their families, women, women and their children, people with disabilities, the aged and survivors of torture and trauma
· The best interests of the child must be upheld at all times
· Where detention is practiced, this must be regularly monitored by an independent body
· Solitary confinement, screen-outs and incommunicado detention must be abolished

· If solitary confinement, screen-outs and incommunicado detention are not abolished, national human rights machineries or other independent entities must have access to undertake regular monitoring of this practice and to take action to ensure the human rights of those detained.
· A database of  best practice models of reception must be compiled and  maintained by UNHCR, to assist both governments and civil society in responding to domestic circumstances 
· Where detention is managed by a private sector contractor, contracts between the responsible government department and private contractors must ensure that all international human rights and refugee law obligations are implemented and reviewable. In such instances at no time is the government relieved of its duty of care.  These contracts must be transparent and available for public scrutiny

· Where detention is managed by a private sector contractor, the provision of education and health programs must be contracted to registered providers in the field

· Rights to social security [enumerated in the Refugee Convention and the Covenant on Economic, Social and Cultural Rights], health, primary education, legal rights and other human rights must be secured for all refugees and asylum seekers

· The international legal framework recognizes that the family is the fundamental social unit. Moreover, considerable work has been done to recognize that there are many culturally diverse forms of families which must be respected, and programs and policies adopted to ensure that they are recognized. Refugee policies and programs must better recognize the diverse family structures, particularly in the context of permanent resettlement. Within OECD and other resettlement countries where temporary protection regimes have been established, family reunion rights must be a fundamental component of that program. 

· In a context of certain OECD countries which are limiting government services and increasingly contracting out the provision of services which fulfill the realization of basic economic, social and cultural rights, there are a number of issues which arise from the use of volunteers to fill the gaps. Volunteers need to have comprehensive systems of training, monitoring, support and provision of a secure working environments for volunteers. A particular need is the provision of counseling services for work which is often traumatic.

Specific Recommendations - Protection

· The international human rights community must reconceptualise the notion of  right to freedom of movement and the right to nationality as they are currently implemented, as these are significant flaws in the current human rights framework. 

· International humanitarian law must be strengthened to better protect civilians in armed conflict, in particular women and children. Service provision at every stage of the refugee experience must ensure that the specific protection needs of refugee women and children are acknowledged and met.

· Steps must be taken to ensure that the UNHCR Guidelines on the prevention of the sexual abuse of women in refugee situations are fully implemented and monitored. This would include the allocation of sufficient resources for this to occur.

· In partnership with the UNDP and other relevant UN agencies, UNHCR must take steps to develop and fund integrated and sustainable development programs for refugees in long term refugee situations once an immediate crisis if stabilised.. Of particular import is the provision of adequate and appropriate education for both children and adults to equip refugees to face the future.

· To ensure the rights of displaced people are met, including the right to participate fully in society, and that their immediate and long-term needs are addressed, an international humanitarian response to emergency situations that ensures the full participation of all affected communities is essential. This would included the establishment of a Joint Inter-Agency and Affected Community Steering Committee, operative from the outset of incidents and which will provide the mechanisms to guarantee attention to emergency needs, and also oversees the transition through reconstruction and development.

· Legitimate concerns of state with regard to international terrorism must  be addressed. Measure are sought to ensure  that the current phenomenon of complex, mixed asylum flows, people smuggling and terrorism do not lead to confusion with regard to international obligations for refugee protection, or a reduction in protection.

· The International community, through UNHCR must seek mechanisms and an international legal framework to guarantee protection for internally displaced persons [IDPs]. This would include strengthening existing guidelines on IDPs into an international convention. It could include the establishment of a new UN High Commission on Forced Displacement, incorporating the current UNHCR, but extending the UNHCFD mandate to include protection and assistance to all categories of forced migrants including in addition to refugees: IDPs, returned refugees, refugees in orbit and transit, populations displaced by planned development and government policies, and internal and international economic migrants.

· In a similar manner to the process identified for IDPs it is recommended that there be increased protection for economic migrants.

· Guarantees must be put in place to ensure that repatriation programs are voluntary in every respect, based on consultation and participation with affected communities, including communities playing host to returnees. Repatriation programs must be enhanced with fully-financed monitoring and response mechanisms for ongoing security and protection needs and sustainable livelihood re-establishment.

· A protocol on resettlement must be developed, clarifying its goals and targets, and codifying a rules based system to meet these efficiently and appropriately. Recognising the need for confidentiality in individual cases, it is important that the protocol allows for scrutiny and monitoring of the system world wide. It is important that resettlement is not used or seen to be used, for the strategic gain of receptor countries.

· Recognition must be given to the need to integrate the principles and spirit of international refugee law, international humanitarian law and international human rights law in order to improve refugee policy and practice. Current monitoring mechanisms for the 1951 Convention are insufficient and we recommend the adoption of new monitoring mechanisms that are appropriate for refugees. Such mechanisms must always be used in instances of interception and off-shore processing. A mechanism attached to the Convention should be developed to ensure effective monitoring. An office of the Ombudsman could be created, alternatively the Commission on Human Rights could appoint a Special Rapporteur on Refugees and Internally Displaced Persons, who would be able to receive information from government and civil society, including those NGOs with specific expertise in responding to the needs of refugees and IDPs.

· In a similar manner to the process identified for IDPs it is recommended that increased protection be provided for vulnerable groups at each stage of movement, including initial flight, transit, in camps, in resettlement, under repatriation schemes, and on reintegration. Vulnerable groups include particularly women, children, the aged, people with a disability or mental illness and those persecuted on the grounds of their sexual orientation. The needs of men in conflict situations are also acknowledged. 

Health Recommendations

There is a need to recognise health as a major protection issue. Refugee and IDP populations are frequently “acutely ill communities” and tend to have higher mortality rates than other people in their host states and in their countries of origin. Even when poor health does not stem from flight, then it can stem from the fact of being a refugee.  Although access to health care does not appear explicitly in the 1951 Convention, refugee populations become more vulnerable because of their poor health and therefore their need for protection increases.  

Recommendations:

· Malnutrition, diet related illnesses and lack of access to clean water can lead to a decline in general health and wellbeing.  UNHCR needs to work with other UN agencies and with NGOs to ensure that refugee camp service provision considers public and individual health needs as an early priority and to develop and meet appropriate technical guidelines.  

· Refugee health care needs to be provided and managed form the onset of a crisis by trained, experienced field workers who can provide a learning environment for less experience organisations, refugees and local staff to enable them to continue programs into the future. Care needs to be well co-ordinate from the acute to the development stage

· Guidelines, including the Sphere Project, are currently used for acute care and public health approach, but not all NGOs recognise or use these guidelines.  These guidelines must be strengthened and NGO’s must be encouraged and resourced to enable them to effectively implement these guidelines. They must be an integral component of implementing partner agreements.

· Ethical, long term, well documented research must be undertaken in camp situations to  further develop and influence institutional and medical care practice.

Conclusion

This draft summary report has been prepared to provide immediate input into the Ministerial Meeting of State Parties to the 1951 Convention and or/its 1967 Protocol relating to Refugees, UNHCR Geneva, December 12/13 2001.  It will be developed into a full conference report and circulated to all relevant United Nations agencies, Governments and non Government organsiations in January 2002. 

Apologia

The conference organisers apologies for errors of syntax and typographical errors in this draft document. The need to expedite the transmission of the conference outcomes to the Ministerial meeting did not allow time for extensive editing.  Errors will be corrected in the final version.

Letter from an Asylum Seeker

We conclude with an open letter from a detainee in an Australian Detention Centre.

Every day I write the memorials of this existence, trying to convince myself that there is something in me left unchanged by the experience, but past words grow more foreign with the hours that become months. Broken I realise what I am, what is left of me now.

Two and a half years ago I woke in the darkness of an Iraqi spring morning, quietly I kissed my family goodbye, the beautiful children, everything I knew, I didn't want to wake them, often  now I wish I had.

Fear forced me on the dangerous road away from a home that many would rather stay and die in, than have to leave, a home that I felt I was losing forever.

I arrived in the North of Iraq, my life as fragile as the false documents that passed through the hands of the checkpoint soldiers . I breathed the freedom of a place without pictures of the face that had driven me forth into uncertainty. Saddam Hussein, I felt then that his regime would never end, that the blood of the insurrectionists who I had tried to heal would never stop flowing.

I  left Iraq with faith in the claims of Western humanitarian democracies. I asked for protection and was answered with the cruelty of an indefinite sentence for an unknown crime. I have lost more than two of the most productive years of my life in a place where every last piece of our freedom is taken away.

Our silence is taken by a PA system which blares out commands all day and into the night. Our sleep is taken by officers with radios and torches, and the fear. Our innocence and dignity taken with handcuffs and suspicion. Our time taken by the relentless order of days with muster and mealtimes. Our personal space  taken with room and body searches. Tomorrow  taken with every deportation and our words even our words are taken.

I struggle against the feeling of worthlessness. I struggle against my body’s deterioration. I struggle against the prejudice of a system which does not believe.

Realising that I have reached a point where I can no longer endure anymore is of no use. How can I close the door to all these faces with scars written on them which are so familiar to me, sharing our lives in this 200 metre cage, they have nowhere else to go, they have nothing left to trust and as despair engulfs them I lead them on with this impossible cause and hope that my words of reassurance somehow will be true.

We live with the reality of the absolute power a  government has over our lives. Alone in a country that does not seem to see or hear.

We breath and we survive but we have lost everything.

We are not paying for what we've done, we pay for what we are.
Asylum seeker detained in Australia for over two years.
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