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"While Project SafeCom expresses its disappointment in today's High Court ruling, stating that the Family Court has no jurisdiction to order the release of children from Australian detention centres, it also firmly reaffirms its commitment to work with the thousands of other refugee advocates in organisations or in smaller groups around Australia to keep alerting Australians to the continuing breaches of the International Convention of the Rights of the Child by the Howard government."

"No court decisions can blur the fact that Australia's detention of children is a breach of international laws and conventions, that it is immeasurably cruel, and that it causes untold damage, evidenced for example by the still outstanding damages claim before an Australian civil court by a now eight-year old boy, who became catatonic because of the deeply damaging and traumatizing environment in detention. Under this claim $700 000 is being sought from the former Immigration Minister Philip Ruddock in compensation - and that's just by one family."

"Lately, first with a manipulative speech at The Sydney Institute, and yesterday on Channel Nine's 'A Current Affair', the Minister for Immigration Amanda Vanstone seeks to discredit a large, committed and unrelenting network of ordinary citizens around Australia - the refugee movement - by alleging that it "uses children to support their cause"."

"The Minister is seriously mistaken. It was her government that has sought to manipulate public opinion by spreading vilification and lies about "children being thrown overboard", and since that time tens of thousands of Australians have become committed to informing the public about International Conventions and Human Rights."

"Now, nearly three years on, in already hundreds of schools, teachers and principals are committed to Human Rights education, and children learn about the United Nations Refugee Agency and the Convention of the Rights of the Child, the role of the Human Rights and Equal Opportunity Commission and also its damning report card on the Howard government's asylum policies."

"And if that inevitably must include exposing the horrors and misery the Howard government has created in Australia, then the Minister has only herself and her own government to blame. If that includes furious and indignant letters from children that call her "a racist pig", well, that's just 'too bad'."

"In addition to the misery this government creates at a cost of billions of dollars to the Australian taxpayer, it has also sought to disable the independence of HREOC and it has expressed to want to overturn State's Bills of Rights that are being developed."

"This government is an international disgrace in the way it seeks to undermine and eliminate human rights from Australia, and it deserves nothing but the strongest condemnation for its destructive work in our country."

For more information:

Jack H Smit
Project SafeCom Inc.
phone 0417 090 130

No asylum from growing anxiety

news.com.au
By Richard Sproull and Jeremy Roberts
April 30, 2004


FOR eight months, Alamdar and Muntazar Bakhtiyari have lived the carefree life of Adelaide schoolboys: studying, playing cricket or soccer and watching the Adelaide Crows play football.

But school life ended on Wednesday and they now enjoy freedom at the pleasure of the federal Government, which could demand the young asylum-seekers return to Baxter detention centre, in northern South Australia, or be deported. 

Friends and teachers at Saint Ignatius College, in the Adelaide foothills, say the boys, aged 15 and 13, were clearly anxious as they returned to study Year 11 and Year 9 subjects this week. 

"That anxiety has been building up for a while ... they're not here at the moment and we're not sure what is going to happen next," said one teacher at the school. 

"All those things are not conducive to good learning." 

The Bahktiyari boys, who are of Afghan descent, achieved national notoriety in 2002 after protesters cut them out of the Woomera detention centre, took them to Melbourne and dumped them at the British embassy. They were taken to Baxter and have spent a total of three years in detention. 

Their supporters believe the boys and their three sisters, Nagina, 11, Samina, 9, and Amina, 6, are paying a high price in 2004 for events that were out of their control two years ago. 

The girls attend Adelaide's St Aloysius girls school, in Adelaide's east, and are also affected by the tension. 

Their mother, Roqia, remains under detention with their baby brother, Mazhar, and their father is living in Baxter. 

Since giving birth to her sixth child late last year, Mrs Bakhtiyari has been staying at a hotel in suburban Adelaide under 24-hour guard. 

The boys' guardian, Centacare director Dale West, has asked Immigration officials to consider options outside a return to detention at Baxter. 

"We've seen an improvement in their psychological make-up in the past eight months that will be damaged if they go back into detention," he said. 

The Australian

http://www.news.com.au/common/story_page/0,4057,9428146%255E28793,00.html

Asylum kids lose appeal

news.com.au
By Sophie Morris
April 30, 2004

THE activist Family Court has been delivered a stern judicial rebuff, with the full bench of the High Court unanimously overruling its decision to free five asylum-seeker children.

A Family Court ruling last August led to the release of the children from South Australia's Baxter detention centre. 

But the seven judges of the High Court's full bench ruled yesterday that the Family Court did not have the authority to release children from immigration detention or make orders about their welfare. 

"The Family Court has no jurisdiction to make such an order. Nor has it any jurisdiction to make orders concerning the welfare of children who are in immigration detention," Chief Justice Murray Gleeson and Justice Michael McHugh wrote in a joint judgment. 

The siblings, aged 6 to 15, remained with their carers in Adelaide yesterday as their lawyers rushed to seek an injunction in the Federal Court to prevent the Immigration Minister detaining them. The hearing on the injunction continues today. 

Acting Immigration Minister Gary Hardgrave welcomed the High Court's decision but said the Government would not immediately put the children back in detention. 

"We have a range of options open for consideration about the family at the centre of this, but won't make any on-the-run pronouncements," Mr Hardgrave said. 

"The current arrangements for the children are going to remain in place for the time being." 

Attorney-General Philip Ruddock, who as immigration minister accused the Family Court last August of meddling in policy and initiated the appeal against its decision, said yesterday's ruling affirmed that the Family Law Act did not override migration law. 

"The system has worked as intended," he said. 

The children's lawyer, Jeremy Moore, said the High Court decision was disappointing but was not the final word on detaining asylum-seeker children, as the High Court would soon rule on the legality of detaining the four Sakhi children from Afghanistan. 

Yesterday's decision was about whether the Family Court had overstepped its jurisdiction, but comments in Justice Michael Kirby's judgment also touched on the legality of detention, observing that clear-cut laws allowed the Government to detain unlawful non-citizens. 

"Mandatory detention of unlawful non-citizens who are children is the will of the parliament of Australia ... those laws must be obeyed and enforced, whenever they are valid and their obligations are clear and applicable," Justice Kirby wrote. 

He found it "strongly arguable" that Australia had breached its obligations under the UN Conventions on the Rights of the Child but said the court could not invoke international law to override Australian law. 

The judgment noted that detention under the Migration Act applied equally to adults and children. 

The children and their mother, who is in immigration detention with her seven-month-old baby in an Adelaide hotel, have exhausted legal appeals on their migration applications and could be deported. 

The father, in Baxter detention centre, still has a case pending. 

Labor immigration spokesman Stephen Smith urged the Government not to return the children to detention. 

The Australian Democrats said the High Court decision gave the Immigration Department the right to "continue institutionalised child abuse". 

Dianne Hiles, a spokeswoman for Children Out of Detention, called on the Government to change the law so the Family Court could make decisions about 81 asylum-seeker children detained in Australia and 70 children held on Nauru. 

The Australian

http://www.news.com.au/common/story_page/0,4057,9428145%255E28793,00.html

Children may go back to detention

The Age
By Ian Munro, Penelope Debelle
April 30, 2004

Five children of an asylum seeker family may be returned to detention, and ultimately deported, following a High Court decision yesterday over-ruling their release on welfare grounds.

The High Court unanimously overturned a Family Court decision to free the children, finding it did not have the authority it had claimed to order their release.

But the children, two boys and three girls aged between seven and 15, may be allowed to remain in the community if the Federal Government decides to declare their present home, in suburban Adelaide, a detention centre.

Acting Immigration Minister Gary Hardgrave yesterday welcomed the High Court decision, which he said confirmed the Government's view that the "Family Court did not have the role they thought they had in this matter".

Mr Hardgrave said the present arrangements for care of the children would remain "for the time being". "We are not making any on-the-run judgements about it," he said. 

In a separate action to prevent the children's return to detention, brought in the Federal Court yesterday, it emerged that the Government could decide to allow the children to remain in the community by declaring their present home a detention centre.

The children have been under the care of a Catholic welfare agency in Adelaide since the Family Court ordered their release from detention on August 25 last year. Their mother and baby brother have been detained at a nearby motel unit for the past nine months, while their father remains in Baxter detention centre.

A lawyer for the Australian Government Solicitor, Sasha Maharaj, told the Federal Court yesterday that Immigration Minister Amanda Vanstone sympathised with the need for the children to retain accessto schooling and their parents. 

"There is provision for the minister to declare certain places to be places of detention, it does not have to be Baxter (detention centre)," Ms Maharaj told Justice Bruce Lander in Adelaide.

The children's father arrived in Australia in 1999 and was granted a temporary visa. His wife and children followed in 2001. The family claimed to be refugees from the Taliban regime in Afghanistan, but the Refugee Review Tribunal found that they were from Pakistan.

Their future in Australia now rests with their father, who is challenging the Government's decision to deport him in the Federal Court.

The High Court's seven judges were unanimous in their decision to overturn the Family Court's ruling yesterday. 

Justice Michael Kirby said that as there were no divorce proceedings involving the family "the invocation of the jurisdiction of the Family Court seems contrived".

He said the children had been legally detained under the Migration Act and since the act did not distinguish between adults and children, it would appear odd for the Family Court to make orders intruding into migration law.

Justice Ian Callinan noted that the family had taken action in many courts and tribunals to try to secure residential status. He said the Family Court's powers did not extend to a general power over any or all children.

Chief Justice Murray Gleeson criticised the drafting of the Family Law Act, which he said did not take sufficient notice of constitutional requirements. He also said the Family Court had no jurisdiction to make the orders it had made.

The family's lawyer, Jeremy Moore, said the High Court ruling eliminated the Family Court as a legal route to obtain help for child detainees. "It was a very significant loss, it was a unanimous decision," he said.

He said the family's case that children could not be detained indefinitely would now switch to the Federal Court.

"We will ask the Federal Court to make an order that the children are being held unlawfully on the basis that you can't lock up children and leave them in places like the Baxter detention centre," he said.

Labor immigration spokesman Stephen Smith said that while the ruling did not come as a surprise, the children should not be returned to detention.

Democrats Leader Andrew Bartlett said the decision showed the Immigration Department had the power to engage in institutionalised child abuse. He urged the government not to return the children to detention.

Mr Moore confirmed other Family Court action seeking the release of children from detention would now be abandoned.

http://www.theage.com.au/articles/2004/04/29/1083224516916.html

High Court overturns kids out of detention decision

PM - Thursday 29 April 2004 18:10:00
Reporter: Nance Haxton

MARK COLVIN: The future of children in immigration detention hangs in the balance after a decision by the High Court today. The full bench of the High Court overturned a ruling by the Family Court last year that the detention of five children at Baxter Detention Centre was unlawful.

The children have been staying at a community house in Adelaide since that decision, but now the Immigration Department could detain them again immediately.

Legal representatives for the children have applied for an injunction to stop them being put back into detention, but the decision now leaves open wider questions about the future of all children being held in Australian detention centres, as Nance Haxton reports.

NANCE HAXTON: In a unanimous decision, the High Court has ruled that the Family Court does not have jurisdiction over children held in immigration detention. 

That's a major reversal for the Family Court and for activists who'd argued that the court had the power to order the release of children from detention centres.

But constitutional lawyer, Professor George Williams, says the central issue of whether it's legal for children to be detained, remains undecided. 

GEORGE WILLIAMS: The High Court was very careful to say this was not a case about whether this is legal or not. It was a case instead about whether the court had jurisdiction to hear it. If you like, it was a technical legal argument about whether the Family Court was the right court to hear it and the issue centred upon whether the Family Court is able to make orders against third parties, not people who are parents, but third parties like the Minister for Immigration, and the court said it can't. 

The High Court said that its Family Court jurisdiction is limited to issues such as parental custody to parental responsibilities. It just can't get involved in making orders against the Minister, particularly where the Migration Act is very clear in establishing that children can be detained.

NANCE HAXTON: So what is the correct legal realm to determine these matters? Is it the Federal Court now?

GEORGE WILLIAMS: It could be the Federal Court or more likely we'll get an answer from the High Court itself. There are other matters that are raising these issues that go to the heart of whether it is legal to detain children in mandatory immigration detention. 

The High Court in those cases will not be looking at it so much from the angle of the general welfare of children, which is what the Family Court had wanted to do, but will be asking whether the Constitution enables children to be held in these circumstances, and that will be a hard argument to win because you have to actually justify that the Constitution says that the current Act is unconstitutional and that's something that is unlikely to occur given the High Court's earlier decisions. 

NANCE HAXTON: The High Court is expected to hand down a pivotal decision on the legality of keeping children in immigration detention in June. 

In the meantime, lawyers for the five children at the centre of this case have applied to the Federal Court for an injunction. They want to stop the Immigration Minister, Amanda Vanstone, from exercising her power to return the children to Baxter Detention Centre. That hearing has been adjourned until tomorrow. 

The five children have been staying at a suburban home in Adelaide since their release in August last year, and are attending local schools. 

Legal representatives for the Immigration Department today argued in court that Senator Vanstone was unlikely to make a quick decision regarding the children's future, and was sympathetic to their situation. 

However lawyer for the children, Jeremy Moore, says he and other supporters are concerned for the children's welfare, now they have had a taste of life on the outside.

JEREMY MOORE: We propose to proceed with an application to the court for an order that the children are being held unlawfully on the basis that you can't lock up children and leave them in places like the Baxter Detention Centre. You just can't do that.

NANCE HAXTON: Dale West is the head of the Catholic welfare group, Centacare, which has been caring for the children since their release. He says the children have visited their mother every night, a privilege they would not be allowed if they are returned to Baxter. He hopes negotiations with the Immigration Department will come to a compromise that means they will not be returned to detention.

DALE WEST: For these children to go back to Baxter Detention Centre would be devastating for them. It would be devastating for those people who have been working with them, and would be a major blight on the Federal Government if that was the result of today's decision.

NANCE HAXTON: The children and their parents are awaiting deportation to Afghanistan, but they have one final avenue of appeal to the Minister herself to stay in Australia. 

Senior Lecturer in Law Dr Mary Crock from the University of Sydney says their case is still far from resolved, as the family is also appealing the nationality of the baby born in Australia last year. 

She says the legality of State Government intervention for children in detention is still yet to be tested. 

MARY CROCK: The Minister for Immigration is actually their legal guardian, and there have been cases in court where people have been arguing that the Minister shouldn't be detaining these children at all. In practise, what the Minister has done though is, in some instances, he's actually delegated, rather, now she, has delegated her guardianship powers to State authorities, and in that context you may well find some of the State authorities trying to argue that they have jurisdiction of some kind to try and lobby to get these kids out of detention.

MARK COLVIN: Senior Lecturer in Law at the University of Sydney Dr Mary Crock with Nance Haxton.

http://www.abc.net.au/pm/content/2004/s1097922.htm

Family Court ruling on children in detention overturned

The World Today - Thursday 29 April 2004 12:34:00
Reporter: Nance Haxton

TANYA NOLAN: The High Court in Australia has today overturned a landmark decision to release five children from immigration detention into the community. The Family Court decision in August last year ruled that the children were being held in detention unlawfully.

But the highest court in the land has ruled that the Family Court has no jurisdiction in matters of immigration.

Nance Haxton reports from Adelaide.

NANCE HAXTON: The High Court is definitive in today's judgement, saying that the Family Court does not have jurisdiction to decide the validity of the detention of children, or have the power to make orders regarding their welfare. The decision states that mandatory detention is clear, valid and applicable. 

HIGH COURT DECISION: The purpose of the Australian Parliament in enacting laws for the mandatory detention of aliens arriving in Australia as unlawful non-citizens was to include children such as the respondent children. 

There is no hint in the obligation so expressed of any differentiated treatment in respect of unlawful non-citizens who are children. In practical terms, where children because of age and dependency, arrive in Australia with their parents illegally, the adults and children are taken into custody together.

NANCE HAXTON: Lawyer for the children, Jeremy Moore, was quick to act. 

The two boys and three girls at the centre of this case have been cared for by Catholic welfare agency Centacare in a community house in Adelaide since their release, and are attending Adelaide schools. 

Mr Moore is currently at Adelaide's Federal Court seeking an injunction to stop the Federal Government from returning the children to detention. 

On his way into the hearing, he told The World Today that the decision has far-reaching implications for all children in detention.

JEREMY MOORE: But of course they've not said that these children should be detained and they've not said that there's not other remedies that are available to these children. They've just said that the Family Court is not the right place to deal with these issues. The Family Court doesn't have jurisdiction, so they've made a definitive decision on that basis.

I'm just in the process of going to the court to ask the court for an interim injunction to stop the Minister from re-detaining these children on the basis that it's just not appropriate, having regard that there's going to be a serious case at to whether or not these children should be detained.

NANCE HAXTON: Certainly very swift action on your behalf, to be here at the federal court already. Are you concerned that that's what the Federal Government could do?

JEREMY MOORE: We're most certainly concerned that the Australian Government will grab these children and re-detain them. We've certainly been put under that impression from what's been said to us.

NANCE HAXTON: The Immigration Minister Amanda Vanstone is overseas. However, Acting Immigration Minister Gary Hardgrave says the Government's position on mandatory detention is now vindicated.

GARY HARDGRAVE: Well, the Government welcomes the decision. It's basically saying, very clearly saying that the High Court has set aside the Family Court's earlier decision, which had said that the family court had the power to release children from detention. Clearly the High Court is saying that's not true.

NANCE HAXTON: What are the ramifications of this decision?

GARY HARDGRAVE: Well, it's complex. There's a range of things and as far as the Government is concerned we're just welcoming this decision today. There was appeal by the Government, and we'll keep getting on with the job we're doing, and that is making Australia's borders strong, and if people arrive here without the proper paperwork and processes we'll detain them.

NANCE HAXTON: What about for the children at the centre of this case? Will the Federal Government move today to re-detain them at Baxter?

GARY HARDGRAVE: Look, the current arrangements for the particular children will remain in place for the time being and we're not going to make public announcements about their circumstances on the run. 

I think we'll make some full reviews of the implications of this judgement. It's a complex judgement. We'll assess those before we make any further comment about those particular children.

TANYA NOLAN: Acting Immigration Minister Gary Hardgrave, with Nance Haxton.

http://www.abc.net.au/worldtoday/content/2004/s1097441.htm

High Court ruling on refugee children 'barbaric'

MEDIA RELEASE
Thursday, 29 April 2004 

The ruling of the High Court that effectively means five children released from Baxter detention centre can be returned from Adelaide to behind the razor wire is barbaric, Greens Senator Bob Brown said today.

"The plight of the children, aged 7 to 15, will add to the worldwide view that Australia is callous and racist - the original sin here is the Howard government's but the whole country will be demonised.

"No reasonable human being can agree to this jailing of innocents - the Greens will oppose it at every opportunity," Senator Brown said.

More information: 
Katrina Willis 02 6277 3170 or 0419 704 095

Legislated Child Torture

by Marilyn Shepherd
Adelaide
29 April 2004

I sat in on all the Family Court hearings for distressed children and have some observations to make.
 
1. The bastard migration act has become a god. It is no longer an act or series of acts of parliament it is WRITTEN IN STONE LIKE THE TEN COMMANDMENTS. IT IS INTRACTABLE AND INVIOLABLE.
 
2. If you want families separated - come to Australia.
 
3. Want your children locked up - come to Australia.
 
4. Want your children tear gassed, water cannoned, tortured out in the desert - bring them to Australia.
 
5. Want your kids locked up till they go insane, till they hang themselves, till they drink shampoo, insecticide, - bring them to Australia.
 
6. Have a baby born in Australia - never mind it's a non-person, not one court will protect it.

7. Australia has legislated child torture, it is deliberate, it is controlled and uncontrolled.

Why did they do it is the question?

BECAUSE THEY LIED IS THE ANSWER.

To have a High Court in a nation that pretends to be a civil society sanction, endorse and enshrine child torture is evil.

The Parliament should be ashamed and disgusted that they got what they asked for.

This fucking place makes me sick that we could do such an appalling thing.

Anyone who still agrees with the government I would suggest they read the transcripts of the Human Rights and Equal Opportunity hearings into children in detention and ask themselves if they think it was worth it.

A really fucking angry Marilyn in Adelaide.

To this I wish to applaud Jeremy Moore, Paul Boylan, Brian McQuade, David Haines, Julian Burnside, Sydney Tilmouth and all the others who dared to buy these kids 8 months in the community.

Dale West and Centacare and the carers, the Full Family court, the supporters, editorial writers and everyone else involved.

WE CANNOT LOCK UP THESE KIDS, THEY WILL DIE.

Call to keep kids out of detention

The Age
April 29, 2004

 Labor today urged the federal government to refrain from returning five children to immigration detention following a High Court ruling that it had the power to do so. 

The High Court today overruled a landmark decision by the Family Court to allow the release of the children from an immigration detention centre. 

It found the Family Court did not have the jurisdiction to free the children or to make orders concerning the general welfare of children held in immigration detention. 

The siblings, aged between seven and 15 who cannot be named, were freed from South Australia's Baxter detention centre in August last year and are now living in Adelaide. 

"While the High Court's ruling that the Family Court does not have the jurisdiction to release children from immigration detention does not necessarily come as a surprise, Labor calls on the minister not to return the children involved in this case to detention," opposition immigration spokesman Stephen Smith said today. 

"Labor does not need an expression of view either by the High Court or HREOC (Human Rights and Equal Opportunity Commission) to be absolutely convinced that it is neither in the public interest nor in the interests of children for them to be detained behind razor wire in immigration detention centres." 

- AAP 

http://www.theage.com.au/articles/2004/04/29/1083103602317.html

Vanstone 'sympathetic' to child detainees

ABC ONLINE NEWS
Thursday, April 29, 2004. 3:26pm (AEST)

The Federal Court has heard that Immigration Minister Amanda Vanstone is unlikely to move quickly against five children housed in Adelaide under the care of a Catholic welfare agency.

The five children were moved to a suburban home after the full court of the Family Court last year ordered their release from immigration detention. 

However, the High Court today ruled that the Federal Government can legitimately hold children in immigration detention.

The High Court says the Family Court has no jurisdiction to order their release.

After the High Court's decision, the children's lawyer rushed to the Federal Court to make an urgent application to restrain Senator Vanstone from exercising her power. 

He said the five were now liable to be taken back to the Baxter Detention Centre or Port Hedland or even Nauru. 

But the court heard Senator Vanstone was unlikely to make any quick decision and was sympathetic to the children's situation. 

Justice Bruce Lander said the Minister could under the Act declare the house in Adelaide a detention centre and preserve the status quo. 

The hearing has been adjourned until tomorrow.

However, the Acting Immigration Minister, Gary Hardgrave, says there are no immediate plans to send the five children back into immigration detention.

Two of the children have been attending Saint Ignatius College at Athelstone, in Adelaide's north-east. 

Headmaster Father Greg O'Kelly hopes the Federal Government will continue to show compassion and keep them from being detained.

"It has been growing in its acts of compassion and we've trusted the Government in that positive spirit," he said.

"I do hope that even though the High Court has said the Family Court didn't have that power to remove them from detention that our Government won't put them back behind wire."

http://www.abc.net.au/news/newsitems/s1097578.htm

We won't lock up children 'straight away'

Sydney Morning Herald
April 29, 2004 - 1:04PM

The federal government will not immediately force five children released from an immigration facility back into detention, despite the High Court today ruling it has the power to do so.

The High Court today overruled a decision by the Family Court to allow the release of the children from an immigration detention centre.

It found the Family Court did not have the jurisdiction to free the children or to make orders concerning the general welfare of children held in immigration detention.

The decision related to a ruling by the full court of the Family Court last year that the five children be released from immigration detention.

The siblings, aged between seven and 15 and who cannot be named, were freed from South Australia's Baxter detention centre in August last year and are now living in Adelaide.

Acting Immigration Minister Gary Hardgrave welcomed today's decision but said there would be no immediate change to the children's living arrangements.

Asked if the government would return the children to a detention facility, Mr Hardgrave told AAP: "We are not going to make any public announcements about those things.

"Certainly the current arrangements will remain in place at this stage."

He said the government had a range of options available to it regarding the children but it would take time to absorb the High Court decision before making a final decision on the children's future.

Immigration Minister Amanda Vanstone is currently in China.

AAP

http://www.smh.com.au/articles/2004/04/29/1083103597618.html

ChilOut: Children still pawns in Government's legal game

Children Out of Detention
29 April 2004
Press Release 10/2004

Children still pawns in Government's legal game:  ChilOut's response to High Court decision of 29 April 2004 

The High Court today ruled that the Family Court does not have jurisdiction to consider the welfare of children in immigration detention. This overturned a Family Court decision that freed five children from immigration detention last year.

"Why are we even fighting this issue in the courts?" asked Dianne Hiles, spokeswoman for ChilOut. "No child should be kept in detention, that's not a legal issue, that's plain common sense and decency. The Government has thrown a huge amount of money behind this case, pursuing it to the highest court in Australia, and for what? To keep these children behind bars." 

Today's ruling puts Australia in breach of the United Nations Convention on the Rights of the Child (CROC). Australia agreed to be legally bound by the CROC in 1990. It is the world's most widely ratified human rights treaty, and states that the detention of children must only be as a measure of last resort and for the shortest appropriate period of time (article 37(b)). Article 3 requires Australia to put children's welfare first:

1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being … and, to this end, shall take all appropriate legislative and administrative measures. 
ChilOut calls on the federal Government to take immediate legislative and administrative measures to ensure that the Family Court can make decisions for the welfare of all children in Australia's care. That includes:

· 70 children imprisoned on the Pacific island country of Nauru;
· 81 children imprisoned in Australian detention centres/housing projects; 
· up to 100 other children who are in varying forms of community detention (motels, foster care, hospitals, juvenile detention centres).

ChilOut calls on all decent-minded Australians to protest against the indefinite imprisonment of innocent children in the name of "border protection".

CONTACT: Dianne Hiles, 0425 244 667 or Alanna Sherry, 0417 177 530.

ChilOut (Children Out Of Detention) is a group of parents and citizens opposed to the mandatory detention of children in Australian immigration detention centres. 
www.chilout.org

High Court overturns children in detention decision

ABC ONLINE NEWS
Thursday, April 29, 2004. 12:49pm (AEST)

Five juvenile asylum seekers housed by a Catholic welfare agency in Adelaide are facing immediate return to detention after a High Court decision today.

A lawyer for the family is seeking an urgent hearing in the Federal Court to stop the children's removal.

The five children were shifted to a home in Adelaide's eastern suburbs after the full court of the Family Court rejected a Federal Government appeal. 

The Family Court had intervened to protect the children and ordered their release from detention housing in the outback town of Woomera. 

The Federal Government then appealed to the High Court. In its judgement today the High Court said the family court had no jurisdiction. 

It said the language of the Migration Act was intractable and didn't differentiate between children and adults. 

Neither could the migration act make allowances for international law. 

The High Court judgement reaffirmed that mandatory detention was clear, valid and applicable to children.

The headmaster of an Adelaide school the two boys attend has called on the Federal Government to act with compassion and understanding and allow the boys to continue their education there.

He described the ruling as disappointing, saying it was semantic and the opinions of the judges notwithstanding, it is against all principles of natural justice and decency to keep children and people who have committed no crime, behind wire.

Acting Immigration Minister Gary Hardgrave says the arrangements for the children will remain in place for the time being.

"We're not going to make public announcements about their circumstances on the run," he said.

Mr Hardgrave says it is a complex judgement and the Government will review implications for the children before making a decision.

http://www.abc.net.au/news/newsitems/s1097246.htm
Asylum children now under guard at home

The Advertiser

By Court Reporter ALEXANDRA ECONOMOU

01may04

FIVE children seeking asylum will remain in the care of the Catholic welfare staff, who have been appointed detention officers of the Australian Government.

The unprecedented move has caught refugee advocates off-guard, short-circuiting their Federal Court attempts to keep their clients out of immigration detention.

Although lawyers for Immigration Minister Amanda Vanstone say the children's lifestyle – living in the suburbs and studying at St Ignatius and St Aloysius schools – will remain at the "status quo", advocates say this is not the case.

Jeremy Moore, for the children, said they would now have to be monitored by a court-appointed adult at all times.

"We are not talking about the status quo here, we are talking about a situation where a carer, a nominated officer, has to be with the children 24 hours a day," Mr Moore said outside the Federal Court in Adelaide.

"If the children want to go down the street to see their mother, or catch a bus, an officer has to be with them.

"I was with the five children last night and it's not what they want; they want their current arrangements to stand." 

Yesterday's hearing arose from Thursday's High Court ruling that the children had been erroneously released from the Baxter Detention Centre near Port Augusta. The High Court said the Family Court had no power to order the August 2003 release of the children, aged 14, 12, 11, nine and six, nor to declare their detention indefinite and therefore illegal.

Mr Moore took action in the Federal Court to block any attempt to redetain the children – yesterday he told Justice Bruce Lander that the minister's actions were a contempt of court.

"The minister, with all (her) resources, has gone ahead and dudded these five children and put them in detention," he said. Justice Lander agreed, saying it was "extraordinary" Ms Vanstone had taken the children's fate out of the court's hands. 

"What the minister has done is frustrated Mr Moore's application before it was heard," Justice Lander said. "(The children's) rights must be respected and they have to be adjudicated by the courts . . .  it may have been that the minister would have won this case, but you don't win it this way."

Sashi Maharaj, for the minister, said Ms Vanstone had moved "diligently" and "swiftly" because she was concerned about the children's welfare. The matter will continue on Tuesday, when Mr Moore tries to have the children freed from all detention. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,9438755%255E911,00.html 

Don't return children to detention

The Age

May 1, 2004

Whatever the legalities of this case, children have no place in prison.

It is unlikely that the seven-year-old child of a family facing a return to detention and possible deportation understands why she must be punished because her parents dared to seek asylum in this country. It is certain her baby brother, who lives separately with their mother under constant supervision in a motel unit - at ridiculous and unnecessary public cost - does not. 

The children have been under the care of a Catholic welfare agency in Adelaide since the Family Court ordered their release from detention last August. Their father remains in the Baxter detention centre. Now the High Court has ruled that the Family Court did not have the authority it claimed to order the family's release, a decision which would allow the Federal Government, if it chooses, to return the children to detention. 

Prime Minister John Howard has welcomed the High Court decision, saying it "clearly validates the whole detention system that is operating in this country". It does no such thing. The High Court has found the children were legally detained under the Migration Act, which does not distinguish between adults and children, and that the Family Court's powers do not extend to any or all children. The underlying issue of whether children should have been in a detention centre in the first place is unchanged. As this newspaper has argued, they should not have been. 

There is no circumstance in a civilised country that would justify the imprisonment of children behind razor wire, as has been the case with these children. Children held in detention centres in Australia have witnessed riots, suicide attempts and other desperate acts of adult inmates. The psychological effects of this kind of trauma have been documented in various reports of human rights agencies. Since their release the children of the family in question have been attending a normal school and are reportedly adjusting reasonably well to their situation. For them to be returned to detention, or to have to face the fear of being deported to a country they can barely remember, could be devastating to their long-term psychological health. 

Whether or not the children's parents dishonestly stated their reasons for seeking asylum, punishment should not be visited upon the children. There is indeed no reason for the Government to continue its hard line on mandatory detention, given that it has apparently won the fight to deter unregulated asylum seekers. The boats have stopped coming. It should now realise that for many Australians, the treatment of children in this way is an enduring stain on the nation's conscience. There are signs that Immigration Minister Amanda Vanstone is prepared to take a slightly softer line on mandatory detention than her predecessor, Philip Ruddock. She should be encouraged to do so. Whatever the legalities of the case, there is room for compassion.

http://www.theage.com.au/articles/2004/04/30/1083224579737.html 

Minister rebuked by child case judge

Sydney Morning Herald

By Penelope Debelle

May 1, 2004
The Immigration Minister, Amanda Vanstone, has been forced to apologise to the Federal Court after returning five children to custody - by declaring that the suburban house they live in is a detention centre.

Senator Vanstone was rebuked yesterday by Justice Bruce Lander, who said it was extraordinary the minister had frustrated an application by lawyers for the children while it was still before his court.

The lawyers were seeking an injunction to stop the children being returned to detention. They were freed from Baxter detention centre last August, but the High Court ruled their release invalid on Thursday.

But yesterday morning, before the injunction was heard, the suburban house in Adelaide's inner east where the children had been staying was officially made a place of detention.

Justice Lander said: "I did not expect the minister would take it out of my hands. Things have moved a lot more swiftly than I had anticipated." 

The children, aged from six to 16, had lived with carers at the house and attended two local schools since their release last year. 

While the minister's declaration left the children living in the same house close to their mother and baby brother, who are detained at a nearby motel, their freedom has been curtailed. 

"Detention is a very serious matter," their counsel, Jeremy Moore, told the court. 

Mr Moore said the two oldest boys, aged 16 and 14, would no longer be able to catch the bus to school and could not ride their bikes to see their mother without a guard. 

Sasha Maharaj, counsel for Senator Vanstone, apologised to the court but said officers had acted under a misconception and denied they had tried to thwart the legal process. She said the minister had acted out of concern for the children's anxiety about their position.

But she agreed the children - who had asked not to be detained - had not been consulted.

"These five children are apart from their parents in a foreign country and are seeking not to be placed in detention," Justice Lander said. "If anyone's rights should be protected it was theirs." 

Justice Lander will hear argument next Tuesday on an application made yesterday by Mr Moore, that the Government had acted improperly, and that the children had been detained illegally and ought to be released.

http://www.smh.com.au/articles/2004/04/30/1083224586514.html 

Vanstone 'sorry' to court over children

The Age

By Penelope Debelle

May 1, 2004

Federal Immigration Minister Amanda Vanstone has had to apologise to the Federal Court for disregarding its authority after she redetained five asylum seeker children in Adelaide. 

Senator Vanstone yesterday declared the suburban home where the five children have lived for the past eight months a place of detention. But her decision pre-empted the Federal Court, which was about to decide whether to grant an injunction preventing the children from being redetained.

The children, aged 6 to 16, were released from the Baxter detention centre by order of the Family Court last August. But the High Court on Thursday ruled their release invalid. 

In the Federal Court in Adelaide, Justice Bruce Lander said he found it extraordinary that Senator Vanstone had frustrated the injunction application while it was before his court. "I did not expect the minister would take it out of my hands," he said. 

Lawyer Sasha Maharaj, for Minister Vanstone, apologised to the court but said officers had acted under a misconception and denied they had tried to thwart the legal process. She said the minister acted out of concern for the children's anxiety about their position, but agreed they had not been consulted.

"These five children are apart from their parents in a foreign country and are seeking not to be placed in detention," he said. "If anyone's rights should be protected it was theirs." Justice Lander will hear argument next Tuesday on an application made yesterday by lawyer Jeremy Moore that the children should be released.

http://www.theage.com.au/articles/2004/04/30/1083224581340.html 

Vanstone child detention move 'extraordinary'

Sydney Morning Herald

April 30, 2004 - 4:40PM
A Federal Court judge today said Immigration Minister Amanda Vanstone's decision to put five children back into detention while their case is before the court was "extraordinary".

Government lawyers told the Federal Court in Adelaide today that the Adelaide house where the children were staying and the school they were attending had been declared places of detention, and their carers declared detention officers.

However, Justice Bruce Lander said the move had frustrated an application by the children's lawyer to have a High Court ruling made yesterday overturned.

The High Court overruled a landmark decision by the Family Court which had released the five children, aged between seven and 15, who cannot be named, from a detention facility.

"What the minister has done has frustrated (the children's lawyer Jeremy Moore's) application before it was heard and determined by me," Justice Lander said.

"That's an extraordinary thing for a minister to do.

"It was deliberate to put them into detention when the application was before me."

Mr Moore told the court neither the carers nor the school had consented to being declared detention officers.

The court adjourned briefly for the commonwealth lawyers to seek further advice on the matter.

AAP 

http://www.smh.com.au/articles/2004/04/30/1083224575768.html 

CHILD DETENTION CASE TAKES NEW TWIST

SBS WORLD NEWS

30.4.2004. 20:06:47

The Federal Court in Adelaide has adjourned an application seeking to prevent the return of five children to immigration detention, after the federal government effectively imposed its own detention order. 

The adjournment follows a recent High Court ruling that the two boys and three girls should not have been released into community care by the Family Court, as the decision was beyond that Court's jurisdiction. 

The children's lawyer Jeremy Moore is applying for an injunction to keep the children in community care, but government lawyers said the hearing was no longer required because a detention order had already been placed on the children, turning their current residence into a temporary detention facility. 

Mr Moore says the government lawyers issued an apology to the Federal Court, saying the order was not intended to interfere with the proceedings, but he believes the government has shown contempt for the court process. 

'They just re-detained the children, they just issued a notice, just like that. They just thumbed their noses at the court. The Immigration Department treated the court with contempt. And they've re-detained the children when we were before the umpire, and tried to have our application dismissed on the basis they've re-detained the kids and therefore our application was nonsense! I've made an application for the children to be released, on the basis that they are being held illegally.' 

http://www9.sbs.com.au/theworldnews/region.php?id=84118&region=7 

Govt detains children despite court case

ABC ONLINE NEWS

Friday, April 30, 2004. 7:11pm (AEST)

A Federal Court Judge has criticised the Federal Immigration Minister for not observing the rights of five children at the centre of a court case on the detention of children in immigration centres.

After the High Court yesterday ruled the Commonwealth could redetain the five children, their lawyer applied for a Federal Court injunction to prevent their detention. 

The matter was adjourned until today.

However, the children were placed back into effective community detention today, despite the ongoing court case.

As the case got underway, the Commonwealth lawyer applied for it to be dismissed because the children had been placed back into effective detention this morning.

Their carers and teachers have been declared detention officers. 

Justice Lander said it was extraordinary that the Minister had frustrated the children's application.

He said their rights had to be respected because they were in a foreign country and away from their parents.

The Commonwealth lawyer apologised and said it was done to protect their welfare. 

Justice Lander also said it was extraordinary the Commonwealth was asking the five children to pay court costs.

The children's lawyer asked that their detention be ruled illegal. 

The matter has been adjourned until next Tuesday and the children will spend the weekend in community detention. 

The Australian Democrats have accused the Commonwealth of showing contempt towards the Federal Court.

Democrats leader Andrew Batlett, who was in court today, says the Commonwealth's actions are reprehensible.

http://www.abc.net.au/news/newsitems/s1098971.htm 

Family Court was rightly rejected

The Australian

Editorial

30 April 2004
THE High Court decision that Canberra has the right to imprison five children is a tragedy, another chapter in the long saga of misery that has dogged a family of asylum-seekers. The children were released from what the Howard Government calls an immigration detention centre - most Australians would call it a prison - last winter. They benefited from a decision of the Family Court that it had jurisdiction over children while their parents' claims to be refugees are considered. The Family Court relied on a grab-bag of ancient English and modern international law to order their release. They are now living in the suburbs, happily going to school and revelling in their freedom. But not for long, if the Government acts on the court's decision. 

It looks like an open-and-shut case of the most monstrous injustice, but the facts of the matter make it far more complex. Unfortunately, Australians cannot be told many of those facts, because the Family Court suppressed them. But for a start the family's case for asylum status is anomalous, with evidence on the public record that contradicts claims they are refugees. And the Family Court was exceeding its authority. Its decision pointed a path to subvert the Government's policy of mandatory detention for illegal immigrants. It would be easy to argue that as well as their freedom, children of illegal immigrants also have a right to live with their parents, who should be released to care for their offspring until they are either accepted as residents or deported. 

Locking up innocent kids because their parents have entered Australia illegally is wrong. No ifs, no buts. But the Family Court has no right to undermine the intention of parliament in the Migration Act through cute legal manoeuvres. For its decision to have stood would have added to the logjam of immigration cases that is already clogging the courts. Illegal immigrants seeking asylum can already argue their case through the refugee tribunal system, and from there to the Federal and High Courts. Less than 10 per cent of the 2,000-plus migration cases that reach the High Court succeed. There is also a last-ditch appeal to the immigration minister. While refugee advocates may hate the immigration detention process and believe we should be much more welcoming to aspiring Australians, the existing system is designed to give them every chance to state their case. To add the Family Court to the list of legal options available to asylum-seekers would only have led to more opportunist pleading and forum shopping, delaying the assessment process even further. 

The system that assesses asylum-seekers is certainly far too slow, but it is designed to be fair. This will be of no comfort to the children, who now face the possibility of returning to a life behind barbed wire. The answer is for the Government and the family's legal friends to end the agony and finally invite them to stay, or direct them to leave Australia. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,9426306%5E7583,00.html 

Illegal immigrant children may not be sent home: Howard

Sydney Morning Herald

April 30, 2004 - 11:11AM

Prime Minister John Howard today welcomed the High Court's overruling of a landmark decision by the Family Court which had released five children from a detention facility.

The ruling means the federal government now has the power to order the children, currently living in Adelaide, back into a detention centre.

"The High Court decision is one that I welcomed," Mr Howard told Melbourne radio station 3AW today.

"The government didn't believe that the Family Court had the jurisdiction to make the decision it did and I welcome the fact that unanimously the justices of the High Court have determined that the Family Court did not have that jurisdiction.

"It couldn't speak more powerfully about what the highest court in the country thinks of the laws passed by the parliament.

"We are in a sense seeing the highest court of the country supporting and validating the will of both sides of parliament on this issue."

The siblings involved in the case, who cannot be named, were freed from South Australia's Baxter detention centre in August last year.

The boys are believed to be aged 15 and 14 and the girls 12, 10 and seven.

Mr Howard said the ruling does not mean the children would be sent back to their homeland.

"We're not going to automatically send the children back to where they came from, we have to look at that situation and we're getting advice," he said.

"Just because that decision has come down and it's a very good decision, it clearly validates the whole detention system that is operating in this county, that doesn't mean we have to send the children back to where they came from.

"We want to be compassionate."

Lawyers for the children have applied to the Federal Court to seek an injunction stopping their return to detention.

The matter will be heard today in the Federal Court in Adelaide.

AAP 

http://www.smh.com.au/articles/2004/04/30/1083224561128.html 

Welfare group considers naming home as 'detention centre'

ABC ONLINE NEWS

Friday, April 30, 2004. 10:39am (AEST)

An Adelaide residence currently home to five children seeking asylum may itself be declared a detention centre.

A compromise is being negotiated to allow the children to stay out of South Australia's Baxter detention centre, after a High Court ruling overturned last year's Family Court decision to release the children from immigration detention.

The children are now attending school in Adelaide and are being cared for by Catholic welfare agency Centacare pending a Federal Court challenge.

The children's guardian, Centacare director Dale West, says a compromise is also being worked out with the Department of Immigration.

"The model that we are discussing is that we would declare it a detention facility and the people who are involved with the children would need to be declared detention officers," she said.

"So that would mean that everyone who's in the house with them, they would need to travel with designated people to school and back."

http://www.abc.net.au/news/newsitems/s1098358.htm 

High Court rules not to protect children from Immigration Dept

MEDIA RELEASE

AUSTRALIAN DEMOCRATS

SENATOR ANDREW BARTLETT

29 April 2004
The Australian Democrats have expressed disappointment at today's High Court decision, saying it meant the Government's policy of keeping children in detention centres could continue without interference from the Family Court. 

"The South Australian Family Court had stood up to the Government to protect the rights of children in detention, but the Government has won on appeal to the High Court, the right to continue this institutionalised child abuse," said Democrats Leader and immigration spokesperson, Senator Andrew Bartlett. 

The Government had appealed an earlier decision, arguing that the Family Court has no jurisdiction over children of asylum seekers in detention and therefore no right to protect them. The Government was basically arguing that all agencies, organisations and people must adhere to child protection laws enforceable by the family court, except the Immigration Department who can do whatever they want even if it is rated as child abuse. 

The family concerned escaped Afghanistan and were detained in Woomera, then Baxter. They have not met the strict definitions of refugees but even the Government recognises that they cannot be safely returned to Afghanistan yet. 

The South Australian Family court last year ruled that the indefinite detention of children was illegal under SA child protection laws and ordered the 5 children to be released into the care of a child welfare agency who have fostered them out. 

"It is not ideal for families to be separated, however in some cases Family services has recommended this as the better option for children. The whole issue highlights the immorality of the Government policy of mandatory detention," said Senator Bartlett. 

"The priority now is to ensure the Government does not whisk the children back to the detention centre. The SA Government should consider options under the Children's Protection Act, if Minister Vanstone tries to return them to Baxter. 

Senator Bartlett is meeting the solicitors acting for the family and other refugee advocates, in Adelaide tomorrow. On Saturday, Senator Bartlett and Democrat SA MLC Kate Reynolds will visit the Baxter Detention Centre.

Media Contact: Rowena Bew - 0400 729 255

senator.bartlett@democrats.org.au

www.democrats.org.au 

Lawyer to seek injunction

news.com.au

April 30, 2004
THE lawyer for five children who face being forced to return to immigration detention will today appeal to the Federal Court to stop the move.

The High Court yesterday overruled a landmark decision by the Family Court to release the children from an Australian detention centre.

The children's lawyer, Jeremy Moore, said he would today urge the Federal Court in Adelaide to grant an injunction stopping their return to detention.

"We're most certainly concerned that the federal government will grab these children and re-detain them, we've certainly been put under that impression from what's been said to us," he told ABC radio.

The children, aged between seven and 15, are living in Adelaide. 

The High Court's ruling means the Federal Government has the power to order the children back into a detention centre.

But Acting Immigration Minister Gary Hardgrave said the government would, for the time being, refrain from doing so.

However, Mr Hardgrave said the government would not make public any future decisions about the children.

The High Court decision to overrule the Family Court's decision was met with disappointment from refugee advocates, Labor and the Australian Democrats. 

The Associated Press

http://www.news.com.au/common/story_page/0,4057,9429734%255E1702,00.html 

Children in detention

To the Editor

The Australian

30 April 2004

So the judges have ruled that technically, man-made immigration legislation allows the Government to detain indefinitely (until they die?) children seeking asylum in Australia. But why would a decent society want to do that? Is it not immoral, and against the Convention on the Rights of Children, to rob children of their freedom and their childhood?

Frederika Steen

Chapel Hill Qld

Children's release from detention unlawful

The West Australian

30 April 2004

KATE GAUNTLETT

CANBERRA

 

Five children who have spent months living in a suburban Adelaide home could be forced back into a detention centre after Australia's highest court ruled their release into the community was unlawful.

All seven High Court judges found that the Family Court did not have the power to order the release of the children, aged seven to 15, from the Baxter detention centre in South Australia last August.

Upholding the Federal Government's appeal, the court said the Family Court had no jurisdiction to make orders concerning the welfare of children held in immigration detention.

The scheme of mandatory detention of unlawful non-citizens, including children, was valid under Australia's Constitution and the court could not invoke international law to override those provisions, it said.

Refugee advocates had hoped the case could pave the way for the release of the 137 children in detention centres in Australia and Nauru.

Immigration Department figures show 62 children are in immigration detention centres in Australia, including Christmas Island, and 75 at Nauru. Of those in Australia, 40 have been held for more than six months.

Acting Immigration Minister Gary Hardgrave welcomed the High Court decision, saying the children would not be forced back into detention immediately. Options were available but the Government would take time to consider the judgment before making a final decision.

The children's lawyer, Jeremy Moore, rushed to the Federal Court in Adelaide yesterday seeking an injunction to keep them out of detention. The matter will be heard today.

Mr Moore said another High Court judgment expected to be handed down shortly would decide the legality of the indefinite detention of asylum seeker children.

"We have only lost one particular avenue to get children out of detention, and that is the Family Court," Mr Moore said.

Dale West, director of Centacare Catholic Services, which has responsibility for the children, said they had been going to school, were playing sport and had made friends. 

"I really hope we can negotiate to find a solution which doesn't involve them going to back to Baxter," Mr West said.

The two boys, three girls and their mother joined their asylum seeker father in Australia in 2001, claiming to have fled the Taliban in Afghanistan.

But the Refugee Review Tribunal held the family were Pakistani nationals. The boys escaped from Woomera detention centre in 2002 and on their return the Family Court proceedings began.

The five children live with a carer and regularly visit their mother and baby brother, who are in a nearby high-security motel. Their father is in Baxter detention centre.

http://www.thewest.com.au/20040430/news/general/tw-news-general-home-sto124136.html 

Children should stay out of detention, welfare groups say

ABC ONLINE NEWS

Friday, April 30, 2004. 8:30am (AEST)

Five children remain in the care of the Catholic welfare agency, Centacare, this morning despite yesterday's High Court ruling that cleared the way for them to be returned to immigration detention.

The High Court ruled the Family Court had exceeded its jurisdiction last year when it ordered their release but lawyers will seek a Federal Court injunction to stop the Commonwealth detaining the children again. 

Centacare is confident the Commonwealth will not move them back to detention, while the acting principal of St Ignatius College, Peter Coffey, says he expects the two boys in the family will be in class today as normal.

"I think the two boys at our school have been under a fair bit of stress and pressure because they knew that this decision was pending," he said.

"I think that's probably affected their emotional state and their wellbeing and that affects learning too. 

"But being away from school too obviously can't help their progress."

Asylum seeker advocates say it is up to the Federal Government to look after the well-being of children in immigration detention, now the Family Court has been stripped of the power to do so.

Refugee lobby group Children Out of Detention coordinator Alanna Sherry says it is up to the Commonwealth to do the humane thing.

"It's a shame that therefore the Federal Government doesn't step in and care for the welfare of children in immigration detention," she said.

"Because the buck stops with the Federal Government. 

"If the Family Court can't protect them, then the Federal Government must."

http://www.abc.net.au/news/newsitems/s1098091.htm
Detainee families 'at risk'

The Australian

May 01, 2004
THE Federal Government's mandatory detention policy could be causing irreversible psychological damage to families held at detention centres, the Australian Democrats said today.

Democrats' leader Andrew Bartlett today visited the Baxter Detention Centre, near Port Augusta. Senator Bartlett's visit, his second to Baxter, follows a High Court ruling this week which overturned a previous Family Court decision to release five children from detention.

The government yesterday declared the Adelaide house where the children are living a place of detention, along with their schools, effectively placing them back in immigration detention.

They were released from Baxter last August and their parents remain there.

Senator Bartlett is also scheduled to visit a residential project where some women and children are housed, separated from male relatives. 

"The government's policy of mandatory detention may be causing irreversible psychological damage to members of families held captive at Australian detention centres," he said in a statement.

"While getting mothers and children out of the main detention centre is in many ways a step forward, for some women it creates a Sophie's Choice, as they are forced to choose between getting some of their children out and leaving others behind, or the entire family staying behind razor wire.

"Immigration Minister Senator (Amanda) Vanstone has raised the possibility of allowing fathers to join the housing project and, while it is in reality another form of detention, it would be better to keep families together."

He welcomed the fact that the five children at the centre of the High Court case had not been returned to Baxter.

He said he hoped the South Australian government could use the SA Children's Protection Act if Senator Vanstone tried to return them to Baxter.

"It is not ideal for families to be separated. However, in some cases, family services have recommended this as the better option for children," Senator Bartlett said.

"The whole issue highlights the immorality of the government policy of mandatory detention." 

http://www.theaustralian.news.com.au/common/story_page/0,5744,9440702%255E1702,00.html 

Family Court order on children in detention overturned

AM - Saturday, 1 May 2004 08:28:00

Reporter: Nance Haxton

HAMISH ROBERTSON: A federal court judge has made a highly unusual criticism of the Immigration Minister for her handling of the case involving five children released from Baxter Detention Centre.

This week, the High Court overturned a Family Court order releasing the children from centre, finding that it didn't have jurisdiction in immigration matters. That effectively put the children in limbo, as they've been living in a house in suburban Adelaide for the past eight months.

Counsel for the children attempted to prevent the Immigration Minister from putting the children back into community detention, only to find the Minister had effectively already done so while the court was still deliberating their future. 

Nance Haxton reports.

NANCE HAXTON: The two boys and three girls at the centre of this case have lived freely in the Adelaide community since their release form Baxter in August. That life is now effectively over after the Immigration Minister, Amanda Vanstone, issued a notice making their house a detention centre, meaning they must be under 24 hour supervision.

Federal Court Justice, Bruce Harland (phonetic), criticised the Minister during a court hearing into the children's future, describing her moves to re-detain the children as extraordinary:

BRUCE HARLAND: What we are talking about in this court are five children who live apart from their parents in a foreign land. If anyone has to have their rights carefully examined, it is those people. Those rights must be respected, and they have to be adjudicated in the courts. It's not up to the Minister to frustrate young children's rights. 

NANCE HAXTON: The Minister's lawyer, Sasha Maharaj (phonetic), apologised at length, saying that the Minister's move to re-detain the children after the High Court decision, was not meant to stymie the children's court application to prevent such a move.

She argued that the Minister was acting in the children's best interest, by trying to preserve the status quo. However, the children's lawyer, Jeremy Moore says the Federal Government move is illegal.

JEREMY MOORE: They've been re-detained whilst the court was looking at the matter. It's a most extraordinary situation, and we will ask the court, we will give them some evidence in the next few days as to why the Court should release these children from detention.

NANCE HAXTON: The primary carer for the children is Dale West, from catholic welfare agency, Centercare. He says the children are now effectively under house arrest.

DALE WEST: We don't want, in an ideal world, for these children to be anything other than free, and in fact, be free with their parents. But for it to be suggested that these children's lifestyle would not be affected by going back even into community detention is just plainly wrong.

NANCE HAXTON: Democrats leader, Senator Andrew Bartlett, attended proceedings and said the Federal Government move to re-detain the children effectively holds court proceedings in contempt. 

ANDREW BARTLETT: What they have done, is basically move straight away ignoring a court action that was underway, and determined that they will be in a place of detention in their current place of residence. 

That does not mean the same as everything continuing as usual. That basically puts them under house arrest and conscripts a whole bunch of welfare officers to act as defacto detention centre guards.

NANCE HAXTON: Acting Immigration Minister, Gary Hardgrave, declined to comment until after the matter is heard again, in the Federal Court on Tuesday. Until then the children's activities will be watched around the clock, and all their activities will be reviewed. 

HAMISH ROBERTSON: Nance Haxton reporting from Adelaide. 

http://www.abc.net.au/am/content/2004/s1099265.htm 

Detention order sparks child asylum seeker fears

ABC ONLINE NEWS

Saturday, May 1, 2004. 7:28am (AEST)

There is concern the psychological well-being of five child asylum seekers in Adelaide will be affected by a Federal Government decision to place them in community detention.

Dale West from the Catholic Centacare agency says they face an uncertain few days while they wait for the Federal Court to decide whether to grant an interim injunction to prevent their detention.

The Federal Court yesterday criticised the Immigration Minister's lawyers for placing the children under a community detention order, before it had ruled on the injunction.

Dale West, the children's carer and spokesman, says they will now need constant supervision, which they have not had for eight months.

"What would change is the boys wouldn't be allowed to catch the bus and go to school by themselves, the boys wouldn't be able to ride on their pushbikes to see their mother in detention," he said.

"They would need to always be accompanied by someone who's a designated detention officer every time they left the property."

http://www.abc.net.au/news/newsitems/s1099122.htm 

Housing a 'Sophie's choice' for asylum seekers

ABC ONLINE NEWS

Saturday, May 1, 2004. 5:01pm (AEST)

The Democrats are calling on the Federal Government to allow male asylum seekers in detention at Baxter in South Australia to join their families in community housing.

The Democrats leader, Andrew Bartlett, has visited the Baxter Detention Centre and a community housing project in nearby Port Augusta.

He says that the conditions in the housing project are much better than at the detention centre, but it remains a difficult situation for detained families.

"They have the terrible choice of getting the better conditions but having to be living separate from their from the fathers and husbands," he said.

"That obviously causes damage in terms of the family unit as well. 

"It's a bit of a Sophie's choice for them really."

Meanwhile, there is concern the psychological well-being of five child asylum seekers in Adelaide will be affected by a Federal Government decision to place them in community detention.

Dale West, from the Catholic Centacare agency, says the children face an uncertain few days while they wait for the Federal Court to decide whether to grant an interim injunction to prevent their detention.

The Federal Court yesterday criticised the Immigration Minister's lawyers for placing the children under a community detention order, before it had ruled on the injunction.

http://www.abc.net.au/news/newsitems/s1099316.htm 

ASRC CALLS on DIMIA to STOP SUBURBAN PRISONS

ASYLUM SEEKER RESOURCE CENTRE

67 Jeffcoat St WEST MELBOURNE

MEDIA RELEASE 1/05/04

ASRC CALLS on DIMIA to STOP SUBURBAN PRISONS

The Asylum Seeker Resource Centre (ASRC) calls for an end to the growing imprisonment of asylum seeker families in suburban homes. The Immigration Department (DIMIA) is forcing "Sophie’s Choice" decisions on church and community groups by pressuring these groups to undertake home detention schemes and assume the role of guards. Under this system families are released into suburban houses where they are forbidden to go out unless accompanied by persons listed and approved by the department. 

"The ASRC has reluctantly undertaken this role for asylum seekers who are sick and in desperate need of release from Detention Centres," says Pamela Curr, ASRC Campaign coordinator, "What the ASRC has found from this experience is that living in home detention is almost as unhealthy as living in a detention centre. People are intensely lonely locked up in four walls, unable even to cross the street to buy milk or bread for fear that DIMIA are watching."

Under pressure from backbenchers, the Minister is currently releasing women and children from detention before the election. "The use of home detention is not necessary - over 5,000 asylum seekers are already living in the community, whilst waiting for decisions from DIMIA. This is the real alternative which we call on the Minister to provide for all asylum seekers in accordance with the Refugee Convention to which we are signatory. While we welcome the release of asylum seekers, we know that to send them out on home detention is to continue the psychological abuse which is causing mental illness," said Kon Karapanagiotidis, Coordinator of the ASRC.

Fed Govt all talk, no action on child protection: Democrats

ABC ONLINE NEWS

Sunday, May 2, 2004. 8:13am (AEST)
The Australian Democrats say the Federal Government has been underhanded in its handling of the detention of five child asylum seekers in Adelaide.

Leader Andrew Bartlett says it shows the Government is all talk and no action when it comes to child protection.

The children remain in effective community detention, after the Federal Government had their carers and teachers declared detention officers.

It followed a High Court ruling on Thursday in favour of the Government's right to detain children in immigration centres.

Senator Bartlett says the Government has institutionalised child abuse.

"There's no need to put all these extra constraints in place and the fact that the Government just did it unilaterally, rather than by negotiation and ignoring a court application that was in place, just shows the contempt they've got for the overall welfare, or trying to work with people in the community that are wanting to help," he said.

Meanwhile, it is claimed agencies that care for asylum seekers are being pressured by the Federal Government into becoming home detention centres.

The Asylum Seeker Resource Centre says detainees should be released into the community.

Spokeswoman Pamela Curr says the Government wants church and community groups to sign contracts to care for detainees in suburban homes that are designated as detention centres.

She says community groups should not be pressured to act as prison guards for the Government.

"Living in home detention is almost as unhealthy as living in a detention centre, people are intensely lonely, they're locked up in four walls in a suburban home, they're not allowed to even cross the street to buy milk or bread for fear that DIMIA [Department of Immigration and Multicultural Affairs] might be watching," Ms Curr said.

http://www.abc.net.au/news/newsitems/s1099454.htm 

Today

by Bonne Martinot

Chilout Ambassador

Today I laughed a lot…though later on I cried.

I felt worthwhile before, now I feel like crap.

Today I watched myself wash down the drain; my government may stop at nothing.

And it's probably just for kicks.

Today I watched my friends, be driven off to their 'home'. 

I wish to see their faces, but how would Howard know?

Today I was surrounded by people, now I am alone. 

I gave out a fare few smiles, now I'm outweighed by tears. 

I saw five children lose a battle and today I screamed for them.

Tomorrow you will read this, as the Prime Minister will welcome this new rule.

As if it is a game.

Tomorrow the government will laugh, five more distraught and needy.

Another victory they so triumphantly claimed.

I wonder will they remember their game that crushed my heart.

On the 29th of April 2004, the High Court overruled Family Courts decision that around eight months ago, freed five siblings.

The High Court won saying the Family Court does not have the power to make decisions about the welfare of children in Immigration Detention Centres.

The Minister for Immigration can now place those children back behind razor wire.

That is the poem I wrote for the five children. So maybe if they felt alone, I was thinking of them. The children have my thoughts, my luck and a place in my heart.

HOME DETENTION FOR ASYLUM SEEKERS CRITICISED

2.5.2004. 13:00:04

SBS Radio News 

A major asylum seeker advocacy group has claimed church and community organisations are being pressured into signing contracts to undertake the home detention of asylum seekers. 

Pamela Curr, from the Asylum Seeker Resource Centre, says many women and children are being detained in suburban homes under the eye of community agencies vetted by the federal government. 

Ms Curr says the government has established these so-called de-facto prisons because it wants to appear tough on illegal immigration and appease refugee advocates at the same time. 

However, she claims those placed under home detention suffer almost as much as asylum seekers in detention centres. 

"They become very lonely, they have no sense of self-esteem, no sense of independence and they just feel like non-persons. I've seen people in a suburban house, where their children are taken out every morning by strangers and driven to school and returned to them, where the parents sit in that house waiting for the return of the children. It's not an existence and there is no need for it," she says. 

http://www9.sbs.com.au/theworldnews/region.php?id=84206&region=7 

Suffer the little children - Australia cares not

by Pamela Curr

2 May 2004

Last week, years of steadily undermining respect for human rights worked for our government and opposition as they took us further into the dark places where inhumanity and cruelty are accepted and sanctioned by law. And we did not protest too much. ":Suffer the little children" for the force of the Australian State, Courts and Media are assembled against you. Two brothers and their three little sisters heard this loud and clear this week from the politicians who instigated this expensive journey through the Courts to deny these children their freedom.  Queens counsels and senior lawyers were assembled for the task of placing five children outside the protection of the state by establishing that the Family Court has no jurisdiction over their welfare.  If our government and opposition had a shred of integrity the treatment of these children would shame them beyond measure.  If the media and Australians had not surrendered their integrity words and voices would be raised against the crushing of this family.  But no cause for discomfort in these post-Tampa, post Pacific solution times.  Asylum seekers have been so successfully demonised, dehumanised and cast so far out of the human pool that even their children are fair game for punishment and exclusion.

Eight months ago the Family Court ordered the release of the children from detention. Their powers were not sufficient to unite the family. The almighty Migration Act saw to that. It offers parents a Sophie’s Choice.  For their children’ s sakes the parents of these children have had to surrender their role as parents and their right to be together as a family.  The father must submit to continued incarceration in Baxter and the mother to a lonely life in a motel room with her baby under 24 hour guard.  Each day she waits for an afternoon visit from her children. Now the possibility for these children to live with the smallest vestige of normality with access to an education is not to be allowed.  The parent’s reward for the loss they lived with, was the knowledge that their children remained safe from the violent chaos of their own country and were getting an education which may assist their survival.  Each month alive is precious with hope for survival. Even this cruel shadow of a real family life was regarded as too generous by the Government committed to "family values".  

And so the hugely expensive High Court action was mounted by the Government to ensure that the Family Court which has jurisdiction over the welfare of all children in Australia, is denied the jurisdiction to protect the welfare of the children of asylum seekers. Having won this vile decision, the government offers no response to the question "who does have jurisdiction for the welfare of these children other than their gaolers in chief" - Ruddock and now Vanstone.

It could be thought a challenging task to advocate with impunity the re-detention of 5 children. It might even be thought a shameful position to take, to argue for a child’s imprisonment. The author of The Australian editorial on Friday found little difficulty in negotiating the way through this moral minefield, arriving quickly at a justification of the decision of the judicial and state forces. That this our so-called national Newspaper can so easily disregard the human rights of five children and so readily support state forces being waged against them bodes ill for the integrity of this country.  It is a significant indicator of the success of the campaign by the state to shrivel the rights of a vulnerable group in our midst.  The role of the media in the demeaning and dehumanising of asylum seekers has borne fruit.  They can now uncritically and dispassionately urge the acceptance of institutionalised child abuse without qualm.  A few journalists may be allowed to write an article questioning asylum seeker policy to give some artificial semblance of media balance, but in the main the position of the media has supported the government and opposition policy of demonising asylum seekers as "illegals, queue jumpers and potential terrorists". It matters not how often or how patiently the inaccuracy of these terms are explained to the media, they just keep on hammering the message of threat and fear. The timing of The Australian’s support for the right of the Government to continue to detain children at its pleasure is significant given the current scrutiny of the cosy relationships between the Government and the Media. Perhaps our national newspaper feels itself immune from censure or odium as long as its sides with the State.

The Australian editorial begins by claiming  "High Court decision that Canberra has the right to imprison five children is a tragedy", before launching into a diatribe of reasons and justifications as to why this so-called "tragedy" is necessary. It seems that the good of the state depends on the government having the right to imprison five children.  "Locking up innocent kids because their parents have entered Australia illegally is wrong. No ifs, no buts" the editorial begins but quickly endorses the decision because to do otherwise would cause a "logjam of cases".  Suffer little children for the convenience of the state must take precedence over any suppositions that you, the children of outsiders could even aspire to minimal acts of decency, protection, and compassion and dare we say it these utilitarian times- love. The editorial weaves the "illegal immigrant" label through its editorial, linguistically enhancing the undeserving status of the five children. Disregard the cold fact that by now for any journalist to use this incorrect terminology can only be described as mischievous and intending to mislead. It is a legal fact reiterated over and over by the legal profession that it is not illegal to enter Australia and seek asylum-"NO IFS NO BUTS".  

It beggars belief that within a few decades of a previous Australian government’s sanctioned abuse of indigenous children who were removed from their parents care, that this Government has fought through the courts for the right to abrogate unto itself the right to abuse the children of asylum seekers by asserting their right to imprison children indefinitely. This right to detain is based on the mode of entry of the children’s parents into Australia.  Meanwhile the people of Australia entertain themselves nightly on amusing tales of exclusion. They are involved in voting people out of reality television shows.  To enhance the feeling of participation they are requested to ring and name those they wish to exclude.  When they tire of these games they can close their minds to the real life consequences of exclusion and enhance their own feelings of security by wrapping themselves up in home renovation programs or garden makeovers.  Anything other than empathise with the excluded, the outsider.  Much less confronting to murmur the mantra of otherness and difference thus excusing any capacity to empathise with fellow human beings. 

The ruling of the High Court enforces the legislation written and voted into existence by politicians elected by us the people.  The High Court’s ruling does not make evil right nor does it exonerate "evil-doers". Its decisions reinforce the right of the State to rule. And rule the state does, divorced from any notions of morality or justice. All very correct and very disturbing for those citizens wishing to live in a country whose laws are underpinned with some semblance of decency, compassion and integrity. All very frightening also as we ask what next in this election year when the politics of fear will be so enthusiastically seized by both sides. Will the threat be a terrorist threat or will it be the arrival of boats from Lombok where 800 people, many women, children and family members of refugees in Australia  are languishing, waiting and hoping to see their loved ones again. Both threats so easy for a Government to arrange. In the meantime they have 5 children’s lives to play with at their pleasure.

Children `under guard' for footy, family visits

The Advertiser

By CARLA CARUSO and MARK PHILLIPS

03may04
TWO boys seeking asylum were given a rare reprieve to watch a football game yesterday, while remaining under constant supervision.

The boys, aged 14 and 15, are among five children seeking asylum, who were the subject of a High Court judgment last Thursday that could clear the way for their return to the Baxter detention centre.

The boys were accompanied by Centacare director Dale West at the football game. He was appointed by the court to supervise the children. The boys' two sisters yesterday visited their mother and baby brother, who are under 24-hour guard in an Adelaide hotel. 

Their father remains detained at Baxter.

On Saturday, the mother was able to visit the children at their home for a few hours – for only the second time in eight months.

The boys had to cancel an amateur soccer match with friends at a nearby park due to scrutiny since the High Court challenge.

Mr West, who took the boys to the Port Adelaide and Collingwood clash yesterday, said this was the third football game they had been to. "We are just lying low until the Federal Court meets on Tuesday," he said.

"We really don't know what's going to happen."

Meanwhile, figures released from Canberra show Immigration Minister Amanda Vanstone has steadily been reducing the numbers of children in high-security detention since she became minister in what observers say is partly an attempt to pre-empt a damning report by human rights commissioner Sev Ozdowski.

The Human Rights and Equal Opportunity Commission report will be tabled in Parliament in the next few weeks, and is expected to be highly critical of the impact of long-term immigration detention on young children. There are now just 26 long-term child detainees behind razor wire on Australian territory, according to the Immigration Department's weekly situation report. 

Ten are in Baxter and 16 on Christmas Island.

Last week, there were also 16 children – and 11 mothers – in the low-security Port Augusta residential housing program, 35 in short-term detention at Maribyrnong and Villawood, and up to 98 in foster care or other forms of community detention.

A spokesman for Senator Vanstone, who is overseas, said just 11 of the children now in detention centres on mainland Australia were boat arrivals.

Immigration Department figures do not include 70 children who have been detained on Nauru for more than two years. Opposition immigration spokesman Stephen Smith said Senator Vanstone had been partly prompted by the forthcoming HREOC report.

"I'm very pleased she's reducing the numbers, but she should be doing it by the front door rather than the back door," he said.

Alanna Sherry from Children Out of Detention said the reduction in numbers was driven by political expediency rather than compassion. "There's kids in detention now who have been there for two years-plus," she said.

Australian Democrats leader Andrew Bartlett said the release of children and mothers into alternative forms of detention was splitting families. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,9452994%255E2682,00.html 

Rann appeals for children to be saved from detention

ABC ONLINE NEWS

Monday, May 3, 2004. 7:51pm (AEST)
South Australian Premier Mike Rann has written to Prime Minister John Howard asking that five children not be sent back to the Baxter detention centre.

The High Court last week ruled in favour of the Government's right to hold children in immigration detention. 

The children remain in effective community detention in Adelaide, after the Federal Government had their carers and teachers declared detention officers.

Mr Rann has told the South Australian Parliament he wants compassion to be shown.

"I'm absolutely convinced that this would not be in the best interests of the public and especially not in the best interests of these children for them to be detained behind the razor wire at Baxter," he said. 

"I have called on both the Prime Minister and the Minister for Immigration to compassionately consider the wellbeing of these five children in any decision that is made by the Commonwealth regarding their future."

http://www.abc.net.au/news/newsitems/s1100523.htm 

MEDIA RELEASE: Man undertakes nine-day walk for child detainees
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Man undertakes nine-day walk for child detainees

Media Release 

Tuesday April May 4 2004 07:00am WST 

For Immediate Release 

No Embargoes 

An Adelaide man has yesterday started on a nine-day walk to highlight the plight of child detainees, especially those in the Baxter detention centre and housing compound.

Mr Bernie Scanlon, a worker at Adelaide St Luke's Mission for the homeless, started yesterday on his 345 km walk from Adelaide to Port Augusta. With the walk he is also hoping to raise money to assist the children in some way.

"Today, day two of Mr Scanlon's walk", Project SafeCom's Jack Smit remarked, "is marked by the expected issuing of the ruling by the SA Federal Court on the application to restrain the Minister of Immigration from further detaining the children, whose Family Court case that ordered their release from detention was last week overruled by the Australian High Court."

"The High Court judgement seems to imply that the International Convention of the Rights of the Child has no bearing on the power of the Migration Act, and the second court case, the Full Federal Court (Secretary DIMIA vs Mastipour) showed that the Minister of Immigration has supreme and unchecked powers over what (s)he does with people who are inside a detention centre - because there are no regulations whatsoever about the nature of detention and about what happens to people once they are inside a detention centre."

"We now have a situation where the Migration Act is the Supreme Ruling, and where the Immigration Minister is the Supreme Ruler. In principle, these are the clear determinants of a political dictatorship".

Project SafeCom spoke with Mr Scanlon by phone about his walk. "Ah look", Mr Scanlon commented, "these places are no places for kids, it shouldn't be like this, and then for such a long time. Your heart goes out to them when you think of it..."

Mr Scanlon's walk to Pt Augusta will take nine days. He can be contacted on his mobile phone during the next two days before the phone will be out of range.

----------------------

Online resources:

Secretary, Department of Immigration and Multicultural and Indigenous Affairs v Mastipour [2004] FCAFC 93 (29 April 2004)

http://www.austlii.edu.au/au/cases/cth/FCAFC/2004/93.html 

----------------------

For more information:

Bernie Scanlon

Phone 0413 355 616

Jack H Smit

Project SafeCom inc.

Phone 0417 090 130

Child asylum seeker case returns to court

ABC ONLINE NEWS

Tuesday, May 4, 2004. 6:46am (AEST)
A case involving the detention of five child asylum seekers will return to the Federal Court in Adelaide today.

The children remain in effective community detention after the Federal Government had their carers and teachers declared detention officers last week.

Today the children's lawyers will argue for the children to be released, claiming their detention is illegal.

South Australian Democrats State MP Kate Reynolds says regardless of today's outcome, the Federal Government should not return the children to the Baxter detention centre in South Australia's north.

"We just hope that the minister will show compassion and, I think, commonsense and allow those children to keep on living in the community with the arrangements that existed previously, so they can go about living a relatively normal life," she said.

South Australia's Premier has also urged the Federal Government not to return the children to the Baxter detention centre.

Premier Mike Rann has told Parliament that he has written to the Prime Minister, John Howard, about the children.

"I've asked them to ensure that these children do not have to endure the continuing pain of uncertainty and also to ensure that these children are not forced to live in any form of detention," he said.

http://www.abc.net.au/news/newsitems/s1100596.htm 

Talks to help asylum children

The Age

May 4, 2004 - 2:05PM

Negotiations were continuing to find a compassionate solution for five children seeking asylum, the Federal Court's been told in Adelaide.

The siblings, aged seven to 15, who cannot be named, have been living in Adelaide with carers since the Family Court ordered their release from the Baxter detention centre last year.

But a High Court ruling last week overturned the Family Court decision and the Adelaide house where the children are living has since been declared a place of detention.

The children's carers have been declared detention officers.

Lawyer Jeremy Moore, for the children, appeared in the Federal Court to argue they should be released from detention.

Mr Moore said he would argue the matter based on the al-Masri ruling that indefinite detention was illegal.

He would also refer to another case currently before the Federal Court about whether detaining young children was unconstitutional.

The matter was adjourned until next month.

In the meantime, Mr Moore told the court negotiations with the federal government to find a compassionate solution were continuing.

Outside court, the child's carer Dale West said uncertainty about their future was troubling the children.

"There's no doubt this morning, while driving the boys to school, that they were very anxious," he said.

"The obvious solution is that the children have a visa."

On Monday, SA Premier Mike Rann appealed to Prime Minister John Howard to ensure the children were not forced to live in any form of detention.

Meanwhile, Adelaide man Bernie Scanlon was walking 345km from Adelaide to the Baxter detention centre near Port Augusta to raise awareness about children in detention.

"I just think, like most people, it just seems wrong - that's not where kids are meant to be," Mr Scanlon said.

http://www.theage.com.au/articles/2004/05/04/1083635113608.html 

Fears for welfare of Bakhtiyari children

news.com.au

By Andrew McGarry

May 5, 2004

CARERS for the Bakhtiyari children fear for their welfare after the Howard Government's decision to effectively return the five young asylum-seekers to detention at their Adelaide home.

The children - Alamdar, 15, Muntazar, 13, and their sisters Nagina, 11, Samina, 9, and Amina, 6 - have been living at an Adelaide address and attending school since last August, but late last week the federal Government ordered that their home be regarded as a place of detention. 

They still attend schools in Adelaide, but are under constant supervision when they return home. Their baby brother, Mazhar, remains in detention with their mother at an Adelaide hotel. Their father is held at Baxter detention centre in Port Augusta. 

Welfare agency Centacare has taken responsibility for the children for the past eight months, but the agency's Dale West said yesterday that he was concerned about them. 

"Driving them to school this morning, they were very anxious," he said. 

He was concerned at the effect the changes might have on the children's behaviour. 

"The weekend was very different compared with what the children have done the last eight months," he said. "I think the boys in particular have endured a particular notoriety the last couple of years." Alamdar and Muntazar achieved national notoriety in 2002 after protesters cut them out of Woomera detention centre, took them to Melbourne and dumped them at the British embassy. 

They were taken to Baxter and spent a total of three years in detention before being released last year. 

Mr West said the children had come to an understanding with their carers that if each respected the other, there was no need to be watching over them all the time. 

"It's been difficult to talk to them about why things now needed to change," he said. "They feel they have been doing the right thing for the last eight months, (but) the Government didn't do the right thing". 

Mr West said Centacare had no agreement with the Government and had not received any money for looking after the children. They were happy to continue that arrangement as long as the children maintained the freedom they had had for the last eight months. 

"We need to have respect for their wishes, and for our staff," Mr West said, adding that they had not agreed to take on the extra supervision duties but were "doing what had to be done" for the moment in the best interests of the children. 

A spokesman for Immigration Minister Amanda Vanstone said there were no plans to provide additional resources for any extra supervision now required. 

The Australian

http://www.news.com.au/common/story_page/0,4057,9474108%255E26462,00.html 

Detained children continue legal fight

The Advertiser

By Court Reporter LEXANDRA ECONOMOU

05may04

FIVE children seeking asylum will press ahead with their application for freedom even though they are already living outside the Baxter Detention Centre, the Federal Court has heard.

Lawyers for the children – aged 14, 12, 11, nine and six – yesterday told Justice Bruce Lander their client's detention was indefinite, and therefore unlawful under the Migration Act. 

Despite being remanded into the care of Catholic welfare group Centacare, the children's supporters say they deserve an end to the uncertainty over their fates.

The children have been with Centacare for the past eight months, since they were released by order of the Family Court. Last week, the High Court overturned that ruling.

Yesterday, the children's lawyer Jeremy Moore asked Justice Lander for a three-week adjournment to allow him to prepare his application in a "proper and reasonable way".

He said he would also argue their detention was "unconstitutional".

The matter will be heard again on May 26. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,9471889%255E911,00.html 

Asylum-seeker children's suffering revealed

The Australian

By Sophie Morris and Richard Sproull

May 07, 2004
AN investigation into the detention of asylum-seeker children will show many suffer from mental health problems including anxiety, bed-wetting, nightmares, emotional numbing and suicidal thoughts.

The report, produced by the Human Rights and Equal Opportunities Commission and likely to be released next Tuesday, will also reveal these children have been exposed - without protection - to the use of tear gas and water cannons, head counts day and night and periods when they were known only by numbers. 

While the report - leaked yesterday through a summary written by detention centre operators Australasian Correctional Management - has outraged politicians, people who work with asylum-seeker children were not surprised. 

"I don't think that report will be able to say anything that surprises me because the degradation of people generally, but children in particular, is something that we have long known about," said Dale West, Adelaide-based director of Catholic welfare agency Centacare. 

"Calling the kids by numbers putting adults in the same sleeping quarters as seven-year-old girls, children being lost in the system, the use of handcuffs when they were being sprayed were all stories that we have had confirmed over and over again." 

Centacare has supported for numerous young people released from detention including the five Bakhtiyari children, who currently live under house detention in an Adelaide suburb, eight months after being released from Baxter detention centre near Port Augusta. Mr West said withdrawn behaviour, sudden outbursts and interrupted sleep were symptoms Centacare workers saw in children who had been in detention but had been released into community detention. 

South Australia's Families Minister Jay Weatherill called on Immigration Minister Amanda Vanstone to release the Bakhtiyari children - Alamdar 15, Muntazar 13, Nagina, 11, Samina, 9, and Amina, 6 - back into the general community. 

But Attorney-General Philip Ruddock, who was immigration minister at a time boat arrivals peaked, said the Government had tried to "be as humane as possible". 

http://www.theaustralian.news.com.au/common/story_page/0,5744,9492433%255E2702,00.html 

Breach of children's rights dismissed as history

The Advertiser

By MARK PHILLIPS in Canberra

07may04

A CRITICAL report on the immigration detention of children identified problems that were "historic", the Federal Government said yesterday.

Leaked details from the final report of the Human Rights and Equal Opportunity Commission's two-year inquiry say Australia violated the rights of children and breached international conventions.

But Attorney-General Philip Ruddock said things had changed since the inquiry.

There are 147 children in detention in Australia and on Nauru. These include five at Baxter Detention Centre near Port Augusta, and 17 in the Port Augusta housing facility.

The leaked document is a response by former detention centre operators Australasian Correctional Management to the commission. 

The commission's 1200-page report has been given to the Government and must be tabled by June 21.

Human rights commissioner Sev Ozdowski found the Immigration Department, not ACM, was responsible for protecting the rights of the children.

"The inquiry does not accept that protecting the integrity of the visa process, sending a message of deterrence or preventing asylum seekers from entering the community are purposes sufficient to justify the mandatory detention of all unauthorised arrival children," the report says.

Its key findings include:

THE Government made detention of asylum seeker children "the first and only option" rather than a last resort.

CHILDREN were not protected from riots, tear gas, water cannons, lock downs, detention staff wearing riot gear with batons and shields, and dehumanising head counts.

Mr Ruddock, immigration minister at the time, blamed problems on detention managers struggling to cope with large numbers of boat people.

"We're in a very different situation today," he said.

Opposition immigration spokesman Stephen Smith said all children must be removed from detention.

South Australian Families Minister Jay Weatherill said the Commonwealth should not make "second-best decisions for the care of these children because of immigration policy". 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,9492777%255E911,00.html 

Release the children, says report

The Age

By Michelle Grattan

Canberra

May 8, 2004

The Federal Government's human rights watchdog has called for the immediate release of all children in detention and for changes to Australia's immigration detention laws.

The laws should be amended to make them consistent with the international Convention on the Rights of the Child, the Human Rights and Equal Opportunity Commission says in a draft of its report on children in detention. 

The commission also urges that minimum standards for treatment of children should be spelt out in legislation. 

There should be a review of the impact on children of the controversial Pacific solution, the draft report says. 

The report proposes that an independent guardian for unaccompanied children should be appointed and they should receive appropriate support. The report will be tabled in Parliament next week.

The Government says only 11 children from unauthorised boat arrivals are in Australian detention. 

But figures complied by advocates for refugees show that nearly 150 children are in some form of detention. These figures include children on Nauru, in alternative care and in short-term detention. 

Last week, the High Court overruled a Family Court decision that released an asylum seeker's five children on welfare grounds. 

The High Court claimed the Family Court did not have the authority to do this. 

The Government then declared the Adelaide home where they had been living a place of detention, avoiding the need to return them to a detention centre.

The report says Australian laws breach the Rights of the Child convention and that children detained a long time are at high risk of "serious mental harm". 

The report says Australian migration laws and regulations fail to ensure the best interests of the child are a primary consideration in decisions affecting children - including the decision to detain, and the location and the manner of detention. 

In the introduction of the laws, the best interests of the children were not a consideration at all and so could not have been a primary consideration, as the convention requires, the report says. 

"The continuation of these laws, particularly in light of clear evidence as to the impact of detention on children, amounts to an ongoing breach," its says. 

"The best interests of the child are usually met by allowing children to be with their parents and to live without any restrictions to their liberty."

The report says that the way detention laws were applied did not permit such freedom, demonstrating a breach of the "best-interest principle".

"If children were not in detention centres for long periods of time, they would not be suffering from the mental health and development problems caused by that environment," it says.

http://theage.com.au/articles/2004/05/07/1083911401647.html 

How can they be a risk?

The Advertiser

By Education Reporter JEMMA CHAPMAN

14may04
THE school principals and friends of five Afghan children are speaking out to keep the young asylum-seekers out of detention.

The Bakhtiyari children were thrust into the national spotlight two years ago when the boys broke out of Woomera detention centre with the help of protesters.

Alamdar and Montazer, now aged 16 and 13, arrived on the doorstep of the British Consulate in Melbourne after 20 days on the run asking for asylum in the UK.

Today, the futures of the boys – and their sisters, Nagina, 11, Samina, 10, and Amina, 6, – are still in limbo.

The principals of Saint Ignatius' and St Aloysius colleges – where the Bakhtiyari siblings go to school – say the children are "treasures" of their school communities.

They say the children – who could be put back into detention or be deported – are doing well in their studies, are popular among their classmates and are involved in sporting and other recreational activities.

Alamdar is in Year 11 at Saint Ignatius' College and Montazer is in Year 9. Nagina and Samina are in Year 6 at St Aloysius College and Amina is a Reception student at the school.

After their escape, the boys were taken back to the Woomera detention centre where they rejoined their sisters and mother. They were later taken to Baxter.

The children have attended the colleges since they were released from Baxter last August and placed in the care of welfare group Centacare.

They have spent nearly three years in detention. Saint Ignatius' College headmaster Father Greg O'Kelly said yesterday the boys had made a "huge contribution" to the school.

"We regard these boys as special members of our school community," he said. Father O'Kelly said it was vital the brothers were allowed to complete their education at the college.

"It's disruptive for any student to have to change school but especially so for these two because of their background and what they have been through and the fact they are doing very well here," he said.

"We trust the Government's good sense to allow them to complete their schooling at this college where they are happy. "They know these boys have suffered a great deal." St Aloysius principal Sister Judith Redden said the girls had taken to the school "like ducks to water".

"They . . . are making great progress," she said.

The children's father, Ali, is in Baxter and their mother, Roqia, and seven-month old baby brother, Mazhar, live in a Glen Osmond Rd hotel under 24-hour guard. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,9557919%255E2682,00.html 

Bakhtiyari children in limbo

The Australian

By Richard Sproull

May 14, 2004
THE lives of the Bakhtiyari children are on hold until Immigration Minister Amanda Vanstone decides their future later this month.

A thumbs-up will mean the five children - Alamdar, 15, Muntazar, 13, and their sisters Nagina, 11, Samina, 9, and Amina, 6 - can continue attending Adelaide schools and remain in the care of Catholic welfare agency Centacare. 

Thumbs-down from the South Australian senator will mean a return to Baxter detention centre near Port Augusta, and eventual deportation to Pakistan. 

Alamdar and Muntazar achieved national notoriety in 2002 after protesters cut them out of Woomera detention centre, took them to Melbourne and dumped them at the British embassy. They then spent three years in Baxter, where their father Ali remains, before being released in August last year. 

The three girls had been in the Baxter residential housing project with their mother, Roqia - also in detention at an Adelaide hotel - but Centacare director Dale West said the project was basically a public relations exercise. 

"What you are talking about is people really suffering because they don't have any free will in anything they do 24 hours a day," Mr West said. 

This is a common feeling for children such as the Bakhtiyaris, who live and attend school under a system of 24-hour home detention around Adelaide. 

"It's a psychological jail, that's the way I would describe it and the way they describe it." 

http://www.theaustralian.news.com.au/common/story_page/0,5744,9557005%255E2702,00.html 

Class action to keep Bakhtiyaris at school

The Australian

By Jeremy Roberts

May 21, 2004

A TOTAL of 470 high school students are lobbying the Howard Government in a campaign to keep Alamdar and Muntazar Bakhtiyari at their school in Adelaide.

Year 9 student Sam Hooper, 14, started the campaign to build a petition three weeks ago after the High Court ruled that his friend and classmate Muntazar would have to go back into a detention centre. 

When the students were told the news, "with Muntazar in our class, there was an obvious immediate concern for him, for his brother (Alamdar) in Year 11, and for his family," Sam recalled, speaking to more than 800 students and staff of St Ignatius' College yesterday. 

The High Court ruled on April 29 that the Family Court had acted outside its jurisdiction in ordering the release of the boys and their sisters Nagina, 11, Samina, 9, and Amina, 6, in August last year. 

Several days later, Immigration Minister Amanda Vanstone allowed a compromise involving increased supervision of the children in their Adelaide home and in the community, with no forced return to the Baxter Detention Centre. 

But it remains unclear if this is the Government's final position. Senator Vanstone's office said yesterday the current arrangements were subject to change. 

Lawyers for the Bakhtiyaris and the Immigration Department will appear in the Federal Court next Wednesday to argue whether the Government has the power to hold children in detention indefinitely. 

Sam, a keen debater and soccer and tennis player, called on the Government to "make the right decision in its final judgement of the case". 

He reminded his fellow Ignatians of the school's tradition of "standing up for what we believe in". 

"Before meeting the Bakhtiyari brothers, it was quite easy to class people in a similar position as illegal immigrants," he said. 

"On reflection, now I believe this is incorrect. I believe the Bakhtiyari family should remain within the family of the Ignatius community." 

The Bakhtiyari boys enrolled in the school late last year after more than three years in detention, joining seven other Afghan boys on either temporary detention visas or education visas. 

Sam was taking advice from his headmaster, Greg O'Kelly, as to which federal politician he should present the petition to - Senator Vanstone or Sam's local Liberal member Christopher Pyne, who holds the seat of Sturt. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,9619506%255E2702,00.html 

Bakhtiari children 'should be freed'

news.com.au

By Lauren Ahwan

May 26, 2004

THE five Bakhtiari children should be released from detention while their father continued legal action to remain in Australia, the Federal Court was told today.

Lawyers for the children said the Federal Government had undertaken to abide by a United Nations recommendation not to deport the children and their mother until Ali Bakhtiari had exhausted his appeal rights against the Government's refusal to grant him a temporary protection visa.

The children and their mother had exhausted all their avenues of appeal and had been eligible for deportation since early 2003, the court heard.

However, Mr Bakhtiari, who is being held at the Baxter detention centre, was pursuing legal action indefinitely.

The Bakhtiari children – Alamdar, 15, Muntazar, 13, Nagina, 11, Samina, 9, and Amina, 6 – were freed from Baxter last August. 

The High Court last month ruled the children should not have been released and the Adelaide house where they had been living has since been declared a place of detention.

The children's carers have been made detention officers.

Lawyer Michael Abbott today told the Federal Court the children should be released from detention, based on the al-Masri ruling that indefinite detention was illegal.

"Mr Bakhtiari's litigation will apparently continue until about the end of 2005 and after," Mr Abbott said.

"Because the (UN) Human Rights Committee has ruled the family should only be removed from Australia as a family unit ... we say that the future incarceration of these children is likely to be indefinite.

"These children should be allowed to go free and about their ordinary lives because of the al-Masri principle."

Alamdar and Muntazar received international attention in 2002 when they escaped from detention and unsuccessfully sought asylum through the British consulate in Melbourne.

Mr Bakhtiari later made headlines after media inquiries revealed the family came from Pakistan and not Afghanistan as he claimed on his visa application.

Today's court hearing was adjourned until Friday, when Mr Abbott was expected to detail how the children's lives had been affected by the decision to declare their house a detention centre. 

AAP

http://www.news.com.au/common/story_page/0,4057,9667208%255E1702,00.html 

Lawyers to seek child asylum seekers' release

ABC ONLINE NEWS

Wednesday, May 26, 2004. 11:44am (AEST)

Lawyers for five child asylum seekers in Adelaide will apply in the Federal Court today for their interim release.

The two boys and three girls from the Bakhtiari family have been living under a community detention order since the High Court ordered they be detained, late last month.

The children have been under constant supervision since then.

Dale West is the director of the welfare agency, Centacare, which has been looking after the children and hopes the Federal Court will remove the supervision order.

"They are in a routine, they do feel safe and secure and what we're seeking is for that to be able to continue, against a background of course that there's always a possibility of return to detention away from us and always a possibility of deportation," he said.

http://www.abc.net.au/news/newsitems/s1116162.htm 

Lawyers criticise Bakhtiari case delay

ABC ONLINE NEWS

Wednesday, May 26, 2004. 6:23pm (AEST)

Lawyers for the Immigration Department have criticised delays in the legal battle to have the five Bakhtiari children released from community detention.

The case was back in the Federal Court in Adelaide today where lawyers are seeking an interim release order for the two boys and three girls who are under the supervision of Catholic welfare agency Centacare.

The hearing has been adjourned until Friday so lawyers can prepare a submission to prove the children's freedom is severely restricted.

Counsel for the Immigration Department opposed the adjournment, saying that the children's legal team had been given ample time to prepare for the case. 

But the children's lawyer, Jeremy Moore, has defended the delay.

"These things take on a life of their own and these are serious issues and we'll meet the information that the judge requires, we'll have that ready before 4:00pm tomorrow," he said.

http://www.abc.net.au/news/newsitems/s1116643.htm 

From: xxxxxxxxx

To: gerard.henderson@thesydneyinstitute.com.au
Sent: Thursday, May 27, 2004 12:19 AM

Subject: About your column

Dear Mr Henderson, 

Did you realise that the young boy in the picture accompanying your AGE column of May 25th was Monte Bahktiyari? He is pictured crying behind the detention camp bars. He would have been eleven then. He said to me as he sat beside a young woman from China, “look we are of the Mongolian race- see same eyes, same bones here (pointing at his cheek bones), she could be my sister”. He was right –they did indeed look alike. He then stated –She is Chinese and we are Hazara. 

Despite the claims of immigration departments, this young boy knew his ethnicity with a surety that only a child who came from a country where such things matter, would know. This was before the dispute about his father being Pakistani. 

One night after a Court Case at which his mother had been present, I spoke to him on the phone. He was tearful as he said that he had read the paper the day before in which the Lawyers acting for the minister had said that his mother had requested to go to Woomera because her husband (Ali) hit her. Monte said, “Now they say our family does not love each other”. Roqia denied this in Court when it was interpreted to her and a friend explained to me that Ali had requested the transfer to the housing project for Roqia because she was constantly sick and unable to eat the food at Baxter. This was not reported in the paper. Roqia was six months into her pregnancy and Ali was worried for her and the baby. Her last child had been born prematurely in a village in Afghanistan. Roqia and her mother-in-law raised the baby successfully from 28 weeks by putting her near the stove in a mound of wrappings, not bathing or handling her and drip feeding her constantly. She is still small but healthy. Quite a feat for two women without any medical help. 

Have you ever met an asylum seeker, Mr Henderson? Have you visited Villawood? I am presuming that you live in Sydney. Perhaps now that you are questioning the legitimacy of detention, you may wish to do so. I know a 74-year-old woman who comes down from Goulbourn weekly to visit who would very quietly with no publicity take you into visit some of the people there. Her name is Betty Dixon. She visits at Baxter and talks on the phone to many asylum seekers each night. I can guarantee you confidentiality. The reason I suggest it is that you may get a better-informed view of this issue after talking to the people involved. You would know that it is not wise to believe everything that you are told without checking. Perhaps you have someone amongst friends or family who visit.

Monte and Alamdar and their 3 sisters live under home detention in Adelaide, Their mother Roqia lives in a motel unit with baby Mazar, with 24-hour guards. Ali their father lives in Baxter alone, but knowing that each day gives his children more chances of surviving, an education, good food and a better life. A small sacrifice for a man who could not offer these benefits in Taliban, now Northern Alliance and Taliban ruled Afghanistan. It is not a great bargain but I would do the same for my children if I had to face a similar choice- wouldn’t you Mr Henderson?

Regards 

Xxxxxxxxxxxxx

British minister to face court over Australian asylum seekers

ABC ONLINE NEWS

Friday, May 28, 2004. 8:50am (AEST)

By Europe correspondent Fran Kelly in London
Britain's Court of Appeal will be asked to rule whether the British Foreign Secretary failed to protect two young boys who escaped from the Woomera detention centre from inhuman treatment at the hands of Australian authorities. 

In 2002, the two boys turned up seeking asylum in the British Consulate in Melbourne, but were turned away on the orders of the British Foreign Secretary Jack Straw. 

The children were then placed back into detention, then released by the Family Court last year. 

That decision was overturned by the High Court last month and the boys are once again in community detention. 

In July, the Court of Appeal in London will be asked to declare the British Foreign Secretary in breach of the Human Rights Act for failing to protect the children from inhuman and degrading treatment at the hands of the Australian immigration authorities.

http://www.abc.net.au/news/newsitems/s1117785.htm 

Woomera child detainees to appeal in Britain

Sydney Morning Herald

May 28, 2004 - 10:47AM

Two boys who broke out of the Woomera detention centre in 2002 and were then refused asylum by Britain, have won the right to take their case to the British Court of Appeal.

The boys, aged 12 and 13 at the time, sought asylum at the British Consulate-General in Melbourne, but were returned to Woomera, in South Australia's north, where they had earlier taken part in a mass breakout.

Lawyer Paul Boylan, working with an Australian firm advising British solicitors on the case, said they were arguing that by not granting the boys asylum, the British government had breached a human rights convention contained in its laws.

They are also arguing that British Foreign Minister Jack Straw failed to take the time to properly consider their case.

"There's the argument that Mr Straw made the decision without properly considering the boys' application," Mr Boylan said.

"In our system (applicants for asylum) are asked to fill out reams of forms and state their case orally on two occasions.

"Jack Straw, within seven hours, said no and pushed them out the front door.

"Our argument is that he should have granted them asylum and that the fact that he didn't was a breach of English law."

Mr Boylan said a key to the boys' case was that British law included the European convention of human rights, which contains an article forbidding "torture or inhumane or degrading treatment or punishment".

"Pushing the kids back to the Australian detention authorities subjected them to probably not torture, but to inhumane and degrading treatment and punishment," Mr Boylan said.

"The way the boys were treated during that time at Woomera the English lawyers believe was a pretty obvious breach of the European convention.

"There's also some thinking that Jack Straw made a mistake by thinking that the international convention of human rights is part of Australian law, which it is not.

"That's why we can breach it.

"The nub of it is that the English lawyers are fairly sure that the way we treat children detainees will be a breach of their convention."

Mr Boylan said the case, to be heard in July, had the potential to severely embarrass the federal government, if it ruled that the way children in detention were treated in Australia would be unacceptable under British law.

The boys were released from detention on a Family Court order last year, but that decision was overturned by the High Court last month, and they are now in community detention in Adelaide.

AAP

http://www.smh.com.au/articles/2004/05/28/1085641689115.html 

Bakhtiari boys win right to appeal

7News on Seven

Date: 28/05/04

By Steve Larkin and Sam Lienert  

Two boys who escaped an Australian detention centre and were refused asylum at the British consulate in Melbourne will appeal their case in British courts.

Lawyers for Alamdar Bakhtiari and his younger brother Muntazar have won the right to appeal the British refusal to grant them asylum in the British Court of Appeal.

The Bakhtiari brothers escaped the Woomera detention centre during a mass breakout in South Australia's north in 2002.

While on the run, they sought asylum at the British Consulate-General in Melbourne but were refused.

The boys and three other siblings remain in immigration detention at an Adelaide house.

Their mother is also in immigration detention at an Adelaide location, while their father remains in the Baxter detention centre.

The children and their mother have been earmarked for deportation by Australian authorities since early last year and have exhausted all their avenues of appeal.

The Federal Court in Adelaide adjourned an appeal by the children's lawyers regarding last month's High Court of Australia ruling, which held the Bakhtiari children should not have been released from Baxter to the Adelaide house - now declared a place of detention.

The children's lawyer, Michael Abbott, said he could not say what effect the British move would have on the Federal Court proceedings, which were due to resume next week.

Another lawyer for the children, Paul Boylan, earlier said lawyers in Britain would argue the British government breached a human rights convention contained in its laws by not granting the boys asylum.

They would also argue that British Foreign Minister Jack Straw failed to take the time to properly consider their case.

Mr Boylan said British law included the European convention of human rights, which contains an article forbidding "torture or inhumane or degrading treatment or punishment".

While torture was not involved, the children's return to detention had subjected them to inhumane and degrading treatment and punishment.

"The way the boys were treated during that time at Woomera, the English lawyers believe, was a pretty obvious breach of the European convention," Mr Boylan said.

"The nub of it is that the English lawyers are fairly sure that the way we treat children detainees will be a breach of their convention."

http://seven.com.au/news/topstories/85860 

Bakhtiyari children detention unlawful, court told

ABC ONLINE NEWS

Friday, May 28, 2004. 9:52pm (AEST)

Lawyers for the Bakhtiyari children have told the Federal Court in Adelaide that the children could be returned to Baxter Detention Centre at any moment and that their detention is unlawful.

The court is considering whether to grant the two boys and three girls an interim release from detention.

The High Court recently placed the children into community immigration detention where they are under 24-hour supervision by Catholic welfare agency Centacare or their teachers.

But their lawyer Jeremy Moore says the children are in a state of anxiety and he has asked the court to show compassion.

"The lawyers have been before the court saying, look these children shouldn't be locked up, and they should be released instantly and they shouldn't be held in detention a moment longer," he said.

http://www.abc.net.au/news/newsitems/s1118595.htm 

Bakhtiari release ruling due next week

ABC ONLINE NEWS

Saturday, May 29, 2004. 7:50am (AEST)
The Federal Court in Adelaide is expected to decide next week whether to grant the five Bakhtiari children an interim release from immigration detention.

The two boys and three girls are living in suburban Adelaide after spending more than two years in detention centres.

The High Court placed the children into community immigration detention last month, meaning they had to be under the constant supervision of Catholic welfare agency Centacare, or their teachers. 

The Immigration Department later agreed unofficially that constant supervision was not necessary, at least in the short-term.

But Centacare's Dale West says during that period the boys were at risk of suicide.

"There's no doubt in my mind that the change in the boys' behaviour and to a degree the girls' behaviour during those five days was of great concern to those of us who worked closely with the children," he said.

Mr West says the children will remain at risk unless they are allowed to live freely.

"I'm hoping on the evidence that's been provided, that the circumstances we've provided in the past nine months need to continue," he said.

Meanwhile the children's lawyer Jeremy Moore says the boys are hoping that if all attempts to have them freed in Australia fail, a British court that has agreed to hear their case will grant them refugee status.

He says the UK Court of Appeal will consider whether the British Embassy in Melbourne breached human rights laws by turning the boys away two years ago, after they escaped from the Woomera Detention Centre.

"The British proceedings would, or could, end up with them being accepted as British refugees," he said.

http://www.abc.net.au/news/newsitems/s1118667.htm 

The obscene cost of ongoing cruelty 

The Age

Letters

31 May 2004

Aladdin Sisalem spent 300 days alone on Manus Island at a cost of $23,000 per day - each time I multiply that it comes out at a staggering $6.9 million to keep one man out for just 300 days. 

Last year we paid $25.8 million to keep just 200 people, including dozens of children, locked up behind electric fences in Baxter, we just gave another $22.5 million to bribe Nauru to imprison the last 264 people, including 74 children, and soon 138 of them will be coming here after all. 

The continued incarceration of Mrs Bakhtiyari away from her children is $20,000 per week, with almost all of that being on the guards - a cost to date of $800,000 with the overall detention costs of this family being well over $2 million to date and ticking over at a rate of Mrs Bakhtiyari's costs and Mr Bakhtiyari's $130,000 per year for what could be another two years. 

The Bakhtiyaris' hideous and unforgivable crime was to be asylum seekers who, not being conclusively from Afghanistan and not being conclusively from Pakistan, are therefore stateless and homeless. DIMIA wants to deport them to live illegally in Quetta, a place their own travel advisory claims is too dangerous for Australians due to the massacres of Shiite Muslims as recently as March 2004 - a woman alone with six children, including a new baby!

It all makes Alexander Downer's donation of $5 million to the starving millions in Sudan - so fulsomely praised by B. Bonet on Saturday's letters page (29/5) - look pretty paltry, doesn't it?

Marilyn Shepherd

Kensington SA 

http://www.theage.com.au/letters/index.html 

Decision imminent on Bakhtiyaris

ABC NEWS ONLINE

Wednesday, June 2, 2004. 6:06pm (AEST)

The Federal Court in Adelaide will deliver its decision tomorrow on whether to grant the five Bakhtiyari children an interim release from immigration detention.

The two boys and three girls are in community detention under the care of Catholic welfare agency Centacare.

The children were placed under a community detention order in April, after the High Court ruled the Family Court did not have the jurisdiction to order their release from immigration detention.

Their father remains in South Australia's Baxter detention centre, while their mother and her baby are under supervision at an Adelaide hotel.

Lawyers for the children are appealing to the Federal Court to free the children, arguing that their indefinite detention is unlawful.

But the Immigration Department has told the court the children's detention is not indefinite as there is a real prospect the family will be deported.

Justice Bruce Lander will deliver his decision tomorrow morning.

http://www.abc.net.au/news/newsitems/s1121616.htm 

Bakhtiyari children to remain in detention

ABC ONLINE NEWS

Thursday, June 3, 2004. 11:36am (AEST)

The Federal Court in Adelaide has refused to grant the five Bakhtiyari children an interim release from immigration detention.

Lawyers for the children appealed to the court to free them until a decision was made on their deportation, arguing their detention is unlawful.

But Justice Bruce Lander said he was satisfied that reasonable prospects did exist for the family to be removed from Australia in the foreseeable future.

He also found that even though the children have been living in community detention under the care of Catholic welfare agency Centacare, it was a similar lifestyle to what they had before a High Court decision in April.

In that ruling, the High Court said the Family Court did not have the jurisdiction to release the children.

http://www.abc.net.au/news/newsitems/s1122079.htm 

Refugee 'Assessment': Trial by Media

Marilyn Shepherd

Kensington SA

5 June 2004
It is long past time that Mrs Bakhtyari was with her children, these children can rightly claim to have suffered terrible torture, both physical and mental, at the hands of this government and I for one want to know why.

Is it because Alamdar and Montezar exposed the vicious cruelty of Woomera and family separation when they had the nerve to want to leave detention?

Is it because Minister Ruddock began a campaign of leaked and varied information to the media about Mr Bakhtyari after the children showed the world his cruelty?

I have cross referenced some of the reports and found that according to the OZ in August 2002 there was no school in Charkh but the Age reporter had quite a conversation with the reputed school teacher.  Which is all fine and dandy but the children were all illiterate.

Alan Ramsey in the SMH of 3 August claims that Ali is someone called Haja Ali Asighar, a claim never repeated, he also says Roquia and the children are not Ali's, a claim so outrageous it is a wonder the SMH have never apologised.   Ramsey even appears to have been quoting from Ali's original file, I wonder who gave it to him and why?

The AGE claim he "lived" in Quetta for 2 years, something never tested, the Sun Herald  of 28 July 2002 Ruddock claims 15 years.  The AGE in July 2002 states that "the language analysis doesn't conclusively state that the applicant is a national of Afghanistan and does not state that she is from Pakistan".

I attended the last hearing for Ali and it transpired that all the evidence relied on was thrown out and only the newspaper reports were left.

If this is how justice works in Australia god help us all and god help any other Afghan families whose lives have been destroyed after years in detention because a snake oil test couldn't decide.

I know for certain that there is another family in Baxter who arrived on the same boat as Mrs Bakhtyari and the children and they were deemed to be Afghans who had been refugees when they left.  That was in July 2002 and they are still locked up.

When tinpot dictators write laws for arbitrary, never to be released detention they are roundly condemned and sometimes blown up by the civilised west, so why shouldn't we be blown up for this slandering, libelling, brutalising of a family who according to Ruddock on 10th April "don't get family reunion rights if they come without authority"?

I did find a reference in the AGE on 5th December 2002 that there was in existence a photo of a 17 year old boy purporting to be Ali Bakhtyari, perhaps Amanda would like to share?

Alternately, why on earth don't we send in an Urdu speaking Pakistani to see if Mr Bakhtyari is an educated, literate plumber from Quetta because all the language tests have said he speaks Dari fluently.

In the press the Pakistani family who rescued the boys in Melbourne said they can't speak Urdu, they are not Pakistani, and it's pretty bloody strange that the other Afghan boys at St Ignatius claim them as Afghanis, isn't it?

Perhaps, just perhaps, to cite from Ali's original file cited in the SMH by Ramsey which stated "I assess that the applicant displayed knowledge of Afghanistan commensurate with his age and educational level.  The physical features are consistent with those expected of an Hazara.  Based on the applicant's knowledge of Afghanistan, his fluency in the Dari language and his appearance, and in the absence of any evidence to the contrary, I accept that the applicant is a national of Afghanistan".

Ramsey then says that Ali was a plumber and gas fitter in Kuwait since about 1989, which would make the children stateless Pakistani, Afghani, Kuwaiti - plumbers, gas fitters, poor farmers, rich farmers, rich carpet makers and the stupidity goes on and on while no-one in the media questions even once just why they managed to be fed so many different stories.

For me, I reckon Ali and Roquia have the most beautiful children I have ever come to know and this government, the media, the tribunals and others who have hung them out to dry in the breeze should be ashamed of themselves.

Baxter kids take to Aussie rules

The Transcontinental

Port Augusta

Monday, 7 June 2004
Quorn Willsden Football Club is paving the way for children from the Baxter Detention Centre to play sport.

The club has four boys from Baxter, aged 16-17, playing football in their U/18 and B grade matches.

"We have no idea how they came to be involved," Anthony Digance (pictured right), president of the Quorn Willsden Football Club, said.

"We started off with two of the boys from Baxter playing, now we have four."

Mr Digance said the boys, although they had no idea what football was, had really taken on the game.

"They came out to training really wanting to learn to play. The first lad has really progressed, he's picked the sport up quickly and could even play A grade next year, that's how far he has come," Mr Digance said.

"The kids are great; they have such wonderful manners and they are so appreciative of us teaching them how to play."

The boys are allowed to attend training two nights a week and a weekend game, however they are only allowed to be at the game until 1pm, when they have to return to Baxter.

No photographs are to be taken of the boys, their names cannot be printed and their families are not allowed to come and watch them play.

"There are so many rules and regulations," said Denise Digance, who volunteers at the club.

"We would like for the kids to be able to come back to the clubrooms after the game for the award presentations because that is just as much what footy is about in Australia," Mr Digance said.

"We're talking about kids, their parents have brought them here to benefit them and we'd do the same for our kids. 

"They're just kids, it's heartbreaking."

The Quorn Willsden Football Club has also expressed interest in taking their involvement further.

"We as a club would like to go out there and take it further with these kids because they are just normal kids who need to be involved in sport," Mr Digance said.

"Our next step will be to try and go out there and explain to all of them about the sports they can play in Port Augusta and show them the sports.

"We believe all of the sporting clubs in Port Augusta should become involved in this."

Although the Quorn Willsden Football Club is not travelling as well as they would like to be, it is clear they are taking positive steps to help the Port Augusta community.

The club also holds a disco at their clubhouse every Friday night for the youth of Port Augusta, providing entertainment for up to 200 young people.

The Port Augusta City Council has praised this venture and it has been positively recognised by the Social Vision Unit, who recently bought the club a new CD player for the discos.

"We have the full support of the SGL, the South Australian Football League, and the Port Augusta City Council, and we are really proud to be able to get out there and do something positive for the community," Mr Digance said. 

To become involved in the positive ventures of the Quorn Willsden Football Club or for further information, please phone the clubrooms on (08) 8642 3670 or Anthony and Denise Digance on (08) 8643 6151.

http://portaugusta.yourguide.com.au/detail.asp?class=news&subclass=local&category=general%20news&story_id=312077 

Bakhtiyari children reunited with mother

ABC ONLINE NEWS

Tuesday, June 8, 2004. 7:42pm (AEST)
The five Bakhtiyari children, who have been living in a house in Adelaide under a detention order, have been reunited with their mother.

The mother along with her youngest child, a boy born last year, had been held in an Adelaide motel also under immigration detention.

The children's father is in the Baxter Detention Centre near Port Augusta where he is pursuing legal avenues to stay in Australia.

Last week Immigration Minister Amanda Vanstone announced that the family in Adelaide would be reunited and she says the arrangement will allow the children to continue their education at an Adelaide private school.

http://www.abc.net.au/news/newsitems/s1127481.htm 

Taxpayers fork out $750,000 for Bakhtiyari detention

ABC ONLINE NEWS

Tuesday, June 15, 2004. 9:35pm (AEST)

The Immigration Department has confirmed that the detention of Roqia Bakhtiyari in an Adelaide motel has cost taxpayers almost $750,000.

Until last week, Mrs Bakhtiyari and her infant son were under guard in the motel, while her children were living in a nearby Adelaide home in community care.

A freedom of information request by the ABC has revealed that the cost of keeping Mrs Bakhtiyari in the motel was about $80,000 a month.

Labor's Immigration Spokesman Stephen Smith says it is an extraordinary waste of money.

"It is at significant cost to the taxpayer and there's nothing I'm aware of that couldn't have seen her in community care eight to nine months ago with her children," he said.

"Across the board we see the Government making what appear to be mind boggling decisions at the cost of the taxpayer."

A statement from the Immigration Minister Amanda Vanstone says, "The costs highlight the extent of support provided to the Bakhtiyari children and their mother, who are not refugees".

http://www.abc.net.au/news/newsitems/200406/s1132555.htm 
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MATTHEW ABRAHAM:
Senator Amanda Vanstone is with us now. 


Senator, good morning.

AMANDA VANSTONE:
Good morning.

ABRAHAM:
Senator Vanstone, you've been quite blunt in a letter to The Advertiser this week trying to point out that the Bakhtiyari children are not refugees.

VANSTONE:
Oh, I don't regard it as blunt, it's just a fact.  It's been upheld by the highest judicial court in the land. And I'm a bit concerned that, you know, inadequate reporting allows people to believe that these kids are refugee children and that's how we're treating refugee children, whereas in fact, of course, the refugee kids are out in the community.  


It's the people who don't accept the umpire's decision who are detained and the Bakhtiyaris are in that category.

ABRAHAM:
They're asylum seekers.

VANSTONE:
Well, they've had their asylum claim heard and it's been rejected, as I say.

ABRAHAM:
They're seeking asylum.

VANSTONE:
They're-- As I said, they've had their asylum claim heard, it's been rejected.  They've been up to the High Court on that issue …

ABRAHAM:
Yeah.

VANSTONE:
… and--

ABRAHAM:
So what are they?

VANSTONE:
Well, they're failed asylum seekers and people who have no lawful reason to be here.

ABRAHAM:
And are you going to deport them?

VANSTONE:
Well, Mr Bakhtiyari still has some legal matters on foot and I'm making some enquiries to see how long they'll take.  Generally speaking, you wouldn't-- I mean, you'd look carefully at breaking a family up, and Mr Bakhtiyari's still got some legal matters on foot.

DAVID BEVAN:
But as soon as those legal matters on foot, if he's not successful, will you deport him and his family? 

VANSTONE:
Well-- 

BEVAN:
That's the only thing that’s stopping you?

VANSTONE:
Well, I'm not going to speculate on the outcome of his legal matters; I think he's entitled to have them heard without decision-makers saying what's going to happen one way or the other when he wins or loses.

BEVAN:
No.  No.  But, Minister, if he's unsuccessful, does that mean, well, game's over, the whole family is deported immediately?

VANSTONE:
Well, as I've said, I'm not going to speculate on the outcome of his legal proceedings.

BEVAN:
No. 

VANSTONE:
[Unclear]

BEVAN:
I'm not asking you to speculate on the outcome of the proceedings; I'm saying to you if those proceedings fail is that it, is the family then deported?

VANSTONE:
Alright, I'll rephrase it.  If you don't like that being taken as speculating on the outcome of his proceedings, which I think it is because you're speculating that they'll fail--

BEVAN:
Well, I think there's two options here: he'll either fail or he'll succeed.  What are the options open to you if he fails?

VANSTONE:
Well, exactly, you've hit it right on the point.  There are quite a lot more things that happen other than him succeed or fail in legal matters and that's why I've declined to comment.

ABRAHAM:
Where-- You don't know where to send them back to, do you?  I mean--

VANSTONE:
[Call breaks up] know where to send them back to.

ABRAHAM:
I beg your pardon?

VANSTONE:
Yes, I do know where, if they were to be sent back, they would be sent.  And if they were to be sent back it would be to Pakistan.

ABRAHAM:
Now, on what do you base that?

VANSTONE:
Well, the fact that they're Pakistani.

ABRAHAM:
How do you know that?

VANSTONE:
Well, there've been a number of enquiries in relation to this and--

ABRAHAM:
By whom?

VANSTONE:
Well, the Immigration Department for starters.

ABRAHAM:
Yes.  And are they sure they had the right village?  I mean, there's some confusion about whether they even went to the right country.

VANSTONE:
Well, you might think there's some confusion.  You've asked me a question are we happy that we've got the right place to send them back to, and my answer to you is yes.

ABRAHAM:
Was this same sort of intelligence the Government got on children overboard?  Is it the same quality of advice?

VANSTONE:
Well, look, that's for you to speculate on, Matthew.

ABRAHAM:
Well, no.  I'm asking you why should we have confidence in the advice the Government currently gets on these matters?  Because it appears to be, on a whole lot of areas, whether it's weapons of mass destruction, whether it's prisoners being abused in a prison in Iraq, whether it's children overboard, the advice seems to be tailored to hear what the Ministers want to hear.

VANSTONE:
Well, that may be your view, Matthew; it's not my view.  And--

ABRAHAM:
Well, in those cases it would appear to have been the view of a number of independent tribunals that's looked at the issue.

VANSTONE:
Well, as I say, that may be your view; it's not my view.  You've asked me a direct question about whether I'm satisfied that at this point we know where we would send them if they were to be sent, which is hypothetical; and I've answered yes, they do, and it's Pakistan.

ABRAHAM:
Mm.  Now, the children-- Mrs Bakhtiyari is with her children, but they're still in detention in name, aren't they?  It's just a nice way of having them in detention, but they are still effectively in detention, community detention.

VANSTONE:
[Laughs]  You say a nice way of having them in detention.  Look, I have to say the previous government didn't have any kids out of detention centres.  We've worked very hard at getting alternative detention measures for women and children - one of them is the housing project - so that they're not in detention centres.

ABRAHAM:
But they're in detention, aren't they?

VANSTONE:
Can I just answer the question?

ABRAHAM:
Sure.

VANSTONE:
We've worked very hard at getting alternative detention measures.  One of them, as I say, is the housing project.  Another is if in they're in foster care; they might in the care of the State.  And another - and more difficult to organise, incidentally - is in community care with appropriate supervision.  Now, that was a bit more difficult to organise with respect to the Bakhtiyaris but it's been done.

ABRAHAM:
So they have 24/7 supervision, don't they, by people who are designated detention officers legally?

VANSTONE:
Legally.  I think if you want me to answer details about their detention arrangements I'll get the Memorandum Of Understanding we have with the State Government and go through that.

ABRAHAM:
Well, you know what it is really. 


I mean, Minister, the little girl Amina, who's six, is going to a birthday party for her class-- one of the kids in her class this Sunday and the teacher has to go along, as a designated detention officer, to that party.  Now, what threat does Amina pose at a six year-old birthday party?  Is she going to blow up the balloons or something?

VANSTONE:
Look, I'm not sure if, really, that's sort of a way to approach this issue.

ABRAHAM:
Well, that's what's happening.

VANSTONE:
Well--

ABRAHAM:
That is the practical--

VANSTONE:
No, I'm talking about your approach to this issue.

ABRAHAM:
Well, no.  No.  Well-- And I'm saying this is the reality of what happens.

VANSTONE:
Yes.  Yes.  That's right.  Well, look, you must understand these children-- two of these children were, of course, breakouts from a detention centre.  You say children don't pose a risk, but that very family is an example of where children--

ABRAHAM:
They were taken out. 

VANSTONE:
Well--

ABRAHAM:
Those boys had no way of getting to Melbourne under their own resources and you know that.

VANSTONE:
Well, no, hold on. 

ABRAHAM:
But just answer this.  What threat--

VANSTONE:
Hold on.  Hold on.  That is exactly the point you see.  

ABRAHAM:
What threat does a six year-old child pose at a children's birthday party this Sunday?  What threat does Amina Bakhtiyari pose at that birthday party that would warrant needing a designated detention officer there?

VANSTONE:
Look, I'm sorry, I really don't think this interview is actually terribly helpful, because when I try to answer you interrupt with your point of view, so I don't know why you just don't interview yourself on the issue.

ABRAHAM:
Well, I'll be quiet then and let you answer that question.

VANSTONE:
Well, the point I was making when you first raised this question was that the Bakhtiyari family are an example of how children can pose a risk, and mentioned that they did, in fact, break out of a detention centre.  Now, that was clearly with the assistance of other people, but that's exactly the same risk that follows.  There are people who may wish to use the children and therefore it's appropriate that they're in detention.  


And in any event the Australian law is that people who are here without lawful reason must be in some form of detention. 


Now, we've organised for this family an alternative detention that's in a leafy suburb of Adelaide so the kids can go to private schools in Adelaide that a lot of kids in Adelaide would love to go to, a lot of genuine refugee children would love the opportunity to go to. 


And, you know, I take some umbrage, frankly, at your suggestion that we're being unreasonable in having gone to those lengths to make those arrangements for these children who are not children of refugees and who have no lawful reason to be here.  

ABRAHAM:
Mm.

BEVAN:
You're listening to Matthew Abraham and David Bevan here on 891 Mornings and we're talking to Amanda Vanstone, local South Australian politician, Federal Minister for Immigration.


Amanda Vanstone, last night Channel 7 broadcast an interview with a man who'd been held in Australian detention centres.  He alleged that inmates had been subjected to a form of water torture.  Are you aware of those allegations?

VANSTONE:
Look, I wrote to Channel 7 yesterday - and I'll consider whether I'll give you a copy of the letter - in relation to allegations that they've aired over the last two days. 


They've shown some footage for example, from Port Hedland, that I'm advised is three years old;  they've shown some simulation of the Baxter Detention Centre area, which I understand to be either created by themselves or from some type of computer game; and have at no time sought the opportunity to raise those concerns with us. 


And I've invited them if they have knowledge of any specific claims that they should be taken to the appropriate people not just to the Immigration Department.  

BEVAN:
Well, are you aware of water torture, in any form, being carried out against people being held in detention centres?

VANSTONE:
I am certainly not aware of that.

BEVAN:
Right. Have you asked for these allegations to be investigated?

VANSTONE:
Well, I wasn't aware of the allegations.  I wasn't watching Channel 7 last night.  I haven't found it very informative over the previous two nights since they've been airing material that is factually incorrect and in some cases three years old.

BEVAN:
OK.  So, to the best of your knowledge, nobody's been conducting water torture in Australian detention centres?

VANSTONE:
Right.  That is absolutely to the best of my knowledge.

ABRAHAM:
Mm.  Amanda Vanstone, is there anything you feel you haven't had the chance to say on this issue?

VANSTONE:
Look, there might be quite a few things I'd like to say, but I understand the perspective of this program, I've answered your questions and I'm happy to leave it at that.

ABRAHAM:
Oh no.  Well, you're free to say whatever you want.

VANSTONE:
No.  Thank you very much.

ABRAHAM:
Oh no, no, I'm happy, you know you can have as long as you want, we've got another 10 minutes before the News.

VANSTONE:
[Laughs]  Well, I don't actually have 10 minutes at this point.  

ABRAHAM:
Amanda Vanstone, thank you.

VANSTONE:
Thank you.

ABRAHAM:
We appreciate you coming on the program.  


And I will say whenever we attempt to deal with this issue we do put a call into Amanda Vanstone, she is-- has more often than not been not available to come on and talk about the issue. Amanda Vanstone, Minister for Immigration, we do appreciate her time this morning.

*          *          End          *          *
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Centacare director 'devastated' by Govt demands 

Catholic News

30 Jun 2004
Adelaide Centacare director Dale West has said he is "devastated" that the organisation has had to withdraw its care of the Bakhtiyari asylum seeker children because of what it says are untenable Government demands.

"The Government basically wanted us to act as 24-hour guards over the children and we weren’t prepared to do it," a bitterly disappointed Mr West told the Southern Cross newspaper.

Mrs Roqia Bakhtiyari and her eight-month old son Mazhar were recently reunited with the five children in the suburban Adelaide home they had been living in under Centacare’s care for the past nine months. Under the new arrangement, officers from Family and Youth Services will take over the care of the family.

Mr West said while it was hard for Centacare to relinquish its care of the children, the operational principles the organisation works under means it couldn’t meet the demands imposed by the Department of Immigration.

"They would only allow us to continue to be involved with the care of the children if we signed a community detention agreement, which basically required us to work as ‘guards’ supervising the children 24 hours a day, seven days a week in a detention-style atmosphere. We just weren’t prepared to sign such an agreement.

"We just don’t think that 24-hour supervision is the best way for these kids to develop as young people," he said. "We’ve proved, for nine months, that constant supervision is not necessary. We’ve had them catching the bus to school and riding their bikes – and we haven’t had one problem in that time."

Mr West said he was disappointed that Centacare’s decision has been portrayed by the Immigration Minister Amanda Vanstone and sections of the media as a result of its "not being up to the task".

Mr West said while Centacare would not be involved in the day-to-day care of the family, it would still keep in contact on a ‘friends’ basis. "The Catholic Church will continue to provide the house for the family to live in, and Centacare will provide their motor vehicle and the expenses of sending them to school. We have developed very strong ties with the children and we will always be there for them in that respect."

SOURCE: Bakhtiyari decision ‘devastating’ (Southern Cross July 2004)

http://www.cathnews.com/news/406/169.php 

 We paid this woman's $650,000 motel bill

By ALISON REHN

The Daily Telegraph

June 28, 2004
TAXPAYERS forked out $650,000 to house an asylum seeker and her son in a motel, even though the rest of her family lived 3km away.

For eight months, Roqia Bakhtiyari and baby Mazhar lived under 24- hour guard at the Arkaba Court Motel in Fullarton, Adelaide.

The Daily Telegraph has obtained documents that reveal the cost of keeping Mrs Bakhtiyari and her new-born son in the motel was about $80,000 a month – $20,000 a week.

This covered supervision, escorts, living expenses, accommodation, medical expenses and visits from Mrs Bakhtiyari's other children, Alamdar, Amina, Montazer, Samin and Nagina.

The children had been granted community detention in August last year as they waited to see if they could remain in Australia.

The children, labelled "unlawful citizens" by Justice Bruce Lander in the Federal Court, were housed four minutes' drive from their mother in a home in the nearby suburb of Dulwich under the care of welfare agency Centacare.

A spokesman for Immigration Minister Amanda Vanstone said Mrs Bakhtiyari had been put in the motel under medical advice.

"Special arrangements were made for her on medical advice because she was close to having her baby," the spokesman said.

Mrs Bakhtiyari and her husband, Ali, who remains in the Baxter detention centre had the opportunity to stop their detention by agreeing to return to their homeland, Pakistan.

The family, who claimed they were refugees from Afghanistan, have been in Australia since December, 2000, fighting deportation.

In July, 2002, Alamdar and Montazer escaped from the Woomera detention centre and unsuccessfully sought asylum at the British consulate in Melbourne.

It was later revealed that they had come from Pakistan – not Afghanistan, as Ali Bakhtiyari had claimed on his temporary visa application.

On June 8, Mrs Vanstone allowed Mrs Bakhtiyari and Mazhar to leave the motel and be reunited with her other children.

Last week, the children abandoned their legal battle with the Government and withdrew allegations that their detention was illegal.

Care, detention and supervision of Mrs Bakhtiyari and her children has been transferred to South Australia's Family and Youth Services Department.

They will be under 24-hour supervision, but Alamdar, 15, Montazer, 14, Nagina, 12, Samin, 10, and Amina, 7, will attend private colleges.

http://dailytelegraph.news.com.au/story.jsp?sectionid=1260&storyid=1543051 

Bakhtiari boys take on Straw

news.com.au

From correspondents in London

July 7, 2004

TWO boys who escaped from the Woomera detention centre and were refused asylum at the British Consulate in Melbourne have mounted a legal challenge against Britain's foreign secretary.

Alamdar and Muntazar Bakhtiari claim Foreign Secretary Jack Straw breached their human rights when they were turned away from the consulate while on the run in 2002.

They had sought asylum there after joining a mass break-out from the outback detention facility.

The boys allege Mr Straw failed to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities.

The landmark case will be heard in the Court of Appeal in London on July 19. 

The Bakhtiari boys' London-based lawyer Daniel Machover said a best-case outcome would result in the Bakhtiari family, including their parents and siblings, being accepted as refugees by the British government and granted asylum in the United Kingdom.

Another option would be for the boys to be separated from their family and taken into British care until they reached the age of 18.

Mr Machover said at worst he hoped the case would result in the British government seeking assurances from the Australian government that the Bakhtiari children would not be returned to the Baxter detention centre in South Australia.

The children - Alamdar, 15, Muntazar, 13, Nagina, 11, Samina, 9, and Amina, 6 - were freed from Baxter in August and placed in the care of a welfare agency following a Family Court ruling.

In April, the High Court ruled the children should not have been released and the Adelaide house where they were living was declared a place of detention for legal purposes.

The children's mother, Roqia, had been detained at an Adelaide motel but was last month permitted to move into the house with her children.

They have exhausted all legal avenues to remain in Australia and have been at risk of deportation to Pakistan since last year.

However, the children's father, Ali, still has legal matters before the courts and remains in the Baxter facility.

The Federal Government has committed to deporting the family only when Mr Bakhtiari's legal proceedings have finished.

Mr Machover said if the boys were successful in their Court of Appeal case the family would have difficult choices to make.

"They would have to face potentially whether to separate the boys, who would come here and be taken into care, until they come of age in this country," he said.

"Or whether the British authorities would agree to family reunification.

"There are some harsh choices down the line should we succeed.

"Certainly, it's more than theoretically possible that the whole family, as a result of this litigation, would end up here. But that's several jumps down the line."

Mr Machover said ultimately he wanted a practical outcome which would help the Bakhtiari boys.

If that meant nothing more than the British government pressuring Australia to keep the boys out of detention, that would be deemed a successful result, he said.

"One other outcome is that the Australian authorities give the British authorities an absolute undertaking that they won't be detained in the detention centre and at the moment there's no such obligation," Mr Machover said.

"In fact, it is mandatory for these boys to be detained under Australian law.

"That's why we want to pursue this case, because they're not reasonably protected from the risk of re-entering an immigration centre." 

AAP

http://www.news.com.au/common/story_page/0,4057,10066649%255E1702,00.html 

A Mother's Sacrifice

The Advertiser

By BRYAN LITTLELY

08jul04

A YOUNG family's wish not to be separated is keeping a little boy behind bars at Baxter.

He was born into detention while his parents, who fled Afghanistan by boat more than four years ago, made a desperate bid for freedom.

He has spent his 10-week life in the detention centre since days after his birth in Port Augusta Hospital.

The baby is the "one child whose parents were unauthorised boat arrivals" Immigration Minister Amanda Vanstone spoke of earlier this week.

The Baxter baby's young Afghan parents, who cannot be identified, want to remain together as a family with their only child.

The mother has refused the chance to move from Baxter Detention Centre to a Department of Immigration residential housing facility in Port Augusta.

Senator Vanstone said the mother could choose to make that move any time she wished but it would mean the father would see his son for just four hours twice a week.

A friend of the young couple yesterday said they had made the tough decision for all to remain in detention because of "the obvious love" they had for their child.

Last night eight children and their mothers returned to Baxter from the Port Augusta residential community to show their support for the family as well as to protest against being detained.

Rural Australian for Refugees representative Sister Claudette Cusack said moves were being made to form a support group for the family in the hope they could get relief from detention in the form of a bridging visa.

The support group hopes the family eventually will be awarded a temporary protection visa.

"The situation with the young mother and the baby is so dire, we want to get relief from detention for the family so we are trying to get a support group for them," she said.

The Afghan baby, however, was not the only child being held in Baxter, says Jack Smit from Project SafeCom. Two babies as well as an unaccompanied Chinese child were being held there, he said yesterday.

Senator Vanstone says 30 children of routine compliance cases remain in mainland detention centres as well as 11 Vietnamese children in detention on Christmas Island and 19 youngsters on Nauru.

Mr Smit said there also were 16 children in foster care in Adelaide "with 24-hour guards".

Twelve children also are living behind fences and under 24-hour guard at the Port Augusta residential housing project.

"This government has no intention in setting children free from the various crafted forms of immigration detention, and it keeps happily breaching Australia's obligations to the Convention for the Rights of the Child," Mr Smit claimed. "In addition, the fact that several families have now been released from immigration detention is touted by (Senator) Vanstone as a part of the Howard Government's decency but in fact this government continues its cruelty by granting the non-visa visa, or the bridging Visa E, which stipulates exclusion from Medicare, work rights, education rights, or concession arrangements in place for low-income earners.

"The Government has created its most cruel form of `freedom from detention' in its bridging visa for those granted such a visa.

"The recipients are people locked into a complete, 100 per cent dependency of churches, welfare agencies and the tens of thousands of decent Australians who bandied together in the refugee movement since the Tampa scandal."

Hussein Razza from the Afghan Multi Ethnic Association said his organisation tried to help released families settle into the community.

"We would meet with (the young Afghan couple) if they were released and try to help them in any way," Mr Razza said.

"We help families find houses, show them how to shop, open bank accounts and get them in touch with the Housing Trust."

Catholic Family Services' Centacare program has provided its support to the Bakhtiyari family during their quest for asylum and Dale West from Centacare said the organisation would be willing to point released families in the right direction for support. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,10073776%255E910,00.html 

Bakhtiari boys go to court

The Age/AAP

London

July 18, 2004 - 12:34PM
Two boys who escaped from the Woomera detention centre will take their case to a London court tomorrow to argue Britain's foreign secretary breached their human rights when he refused to grant them asylum.

Alamdar and Muntazar Bakhtiari claim Foreign Secretary Jack Straw failed to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities when they were turned away from the British consulate in Melbourne while on the run in 2002.

They sought asylum at the consulate after joining a mass break-out from the outback detention facility in South Australia.

The Bakhtiari boys will be represented in London's Court of Appeal by their UK-based lawyer Daniel Machover.

The case was expected to run for three days, with the judgment to be reserved until a later date.

Machover said a best-case outcome would result in the Bakhtiari family, including the boys' parents and siblings, being accepted as refugees by the British government and granted asylum in the United Kingdom.

Much of the Bakhtiaris' case hinges on a dispute over a dramatic two hours spent by the brothers inside the British consulate in 2002.

Their Melbourne lawyers Eric Vadarlis and Peter Burt said the British government was disputing what took place between 4pm and 6pm at the consulate on the day the boys sought asylum.

The Vice-Consul of the British Consulate in Melbourne, Philip Mudie, claimed he was advised about 4pm that Straw would not accept the boys' application for asylum, but the information could not be passed on as Vadarlis and Burt were not in the office at the time.

The lawyers reject the claim and say this was never raised with them on the day.

They have resorted to their mobile telephone records from two years ago to prove their whereabouts in those two hours.

The records confirm they were in the consulate building.

The lawyers now believe the British government delayed telling them about Straw's decision to prevent them from mounting a legal challenge in London and to save the Australian government embarrassment.

The Bakhtiari children - Alamdar, 15, Muntazar, 13, Nagina, 11, Samina, 9, and Amina, 6 - were freed from the Baxter detention centre in South Australia in August and placed in the care of a welfare agency following a Family Court ruling.

In April, the High Court ruled the children should not have been released and the Adelaide house where they were living was declared a place of detention for legal purposes.

The children's mother, Roqia, had been detained at an Adelaide motel but was last month permitted to move into the house with her children.

They have exhausted all legal avenues to remain in Australia and have been at risk of deportation to Pakistan since last year.

However, the children's father, Ali, still has legal matters before the courts and remains in the Baxter facility.

The federal government has committed to deporting the family only when their father's legal proceedings have finished.

- AAP

http://www.theage.com.au/articles/2004/07/18/1090089021931.html 

Detainees challenge UK decision

Sydney Morning Herald

By Peter Fray, Herald Correspondent in London

July 19, 2004
Two teenage boys who were refused asylum by the British consulate in Melbourne after escaping from the Woomera detention centre will open a legal challenge against the British Foreign Secretary, Jack Straw, in London later today.

The boys, Alamdar and Muntazar Bakhtiari, aged 15 and 13, allege Mr Straw breached their human rights by refusing to shelter them from Australian authorities two years ago.

The boys, who say they are Afghan asylum seekers, were returned to detention after a dramatic day-long stand-off at the consulate ended with Mr Straw's personal intervention. 

Their landmark case, to be heard by Britain's Court of Appeal, is expected to take three days, although lawyers say it is likely the court will reserve judgement until a later date. 

If successful, the boys and their family could be accepted as refugees by the British Government, escaping Australian plans to deport them to Pakistan. 

The boys joined a mass breakout from the Woomera centre in June 2002 to escape what the Australian Human Rights and Equal Opportunities Commission called the inhuman and degrading treatment of child detainees. 

Their bid for British asylum in Melbourne brought Australia's detention policies to international attention and ended when Mr Straw rejected pleas by London-based lawyers to grant them refuge. 

The boys and their mother, Roqia, and her other children , Nagina, 11, Samina, 9, and Amina, 6, are living in detention in a house in Adelaide. 

Their father, Ali Bakhtiari, remains in the Baxter detention centre in South Australia and is still pursuing his asylum application through the courts.

The boys' lawyer, Daniel Machover, confirmed that British asylum for the Bakhtiari family could be an outcome. It is also possible that only the boys could be granted asylum. 

"The first thing is to win on the fact that what happened back in July 2002 was unlawful," he said.

In July 2002, the then federal immigration minister, Philip Ruddock, criticised the boys' bid for British asylum, saying they were Pakistanis and not genuine asylum seekers. 

The Prime Minister, John Howard, said at the time the boys were being exploited for propaganda purposes by opponents of the Government's asylum policies. 

The Federal Government has agreed to stay the family's deportation to Pakistan pending the result of Mr Bakhtiari's case. 

If the boys were to win asylum only for themselves they would have to leave their family and be taken into care in Britain until they reached adulthood. 

Mr Machover said it was too early to speculate on any eventual outcome. "It's complicated because it's not obvious which way things will go even if we win," he said.

The Human Rights Council of Australia asked Mr Machover's firm, Hickman and Rose, to take action against Mr Straw because it believed Britain was in breach of its international humans rights' obligations by refusing the boys asylum.

But the British policy is not to interfere in the asylum policies of other countries, especially a nation with which it has such close ties as Australia.

http://www.smh.com.au/articles/2004/07/18/1090089035914.html 

Consulate failed duty to asylum seekers

The Age

July 19, 2004 - 9:54PM
Two boys who escaped from the Woomera detention centre and sought asylum at the British Consulate in Melbourne were effectively tortured by consulate staff, a London court was told.

Alamdar and Muntazar Bakhtiari entered the consulate in the belief they were being protected but by handing them to Australian Federal Police (AFP) officers, in the knowledge they would be returned to Woomera, the consulate staff had performed the equivalent of torture, the Court of Appeal was told.

"It is as if you took the people down to the cellar and tortured them," the Bakhtiaris' counsel Lord Kingsland said.

The Bakhtiari boys, now aged 15 and 13, claim British Foreign Secretary Jack Straw breached their human rights under the European Union convention by failing to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities.

They were turned away from the British consulate on July 18, 2002, after seeking asylum while on the run after joining in a mass breakout from the Woomera detention centre in outback South Australia.

Kingsland told the court the acting High Commissioner of the consulate, Mr Robert Court, breached his obligations under the Diplomatic Privileges Act when he informed the AFP the boys had entered the consulate.

"The moment that Mr Court heard about the arrival of the boys ... Mr Court told the federal police," he said.

"The boys believed they had come to the consulate for protection and very quickly the building was surrounded by the police.

"They were given the alternative of walking out into the arms of the federal police or call the Australian Federal Police in to take them away."

Kingsland said the actions by Mr Court and his staff amounted to an expulsion from the consulate.

He said British officials had exercised jurisdiction over the Bakhtiaris by allowing them to believe they were being protected when they had no obligation to accept them.

Kingsland also argued the British Consulate in Melbourne should be subject to British laws and conventions, which includes the European Convention on Human Rights.

"At least one duty (of care) was broken while the appellants were on the premises, namely the duty which led to the arbitrary arrest and detention," he said.

The Bakhtiari boys were returned to the Woomera detention centre and later moved to the Baxter facility, also in South Australia.

Along with their siblings they were freed from the Baxter detention centre in August and placed in the care of a welfare agency following a Family Court ruling.

In April, the High Court in Australia ruled the children should not have been released and the Adelaide house where they were living was declared a place of detention for legal purposes.

The children's mother, Roqia, had been detained at an Adelaide motel but was last month permitted to move into the house with her children.

They have exhausted all legal avenues to remain in Australia and have been at risk of deportation to Pakistan.

However, the children's father Ali still has matters before the courts and the Australian government has committed to deporting the family only when his legal proceedings have finished.

The Court of Appeal was told Australia was not (not) designated as a safe country for asylum purposes and the boys had no power if the Australian government tried to deport them to Afghanistan or Pakistan.

Kingsland said the Human Rights and Equal Opportunity Commission (HREOC) report into immigration detention would be used to support the case that Australia's treatment of asylum seekers breached the European Convention on Human Rights, which Britain signed in 2000.

The HREOC report, released in May, found child detainees had in many cases been subjected to inhumane and degrading treatment and extreme conditions of detention had damaged the mental health of some children.

The hearing continues.

© 2004 AAP
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Boys' Australia treatment 'inhumane'

news.com.au

From Sharon Mathieson in London

July 20, 2004

THE man who allowed two boys who escaped from the Woomera detention centre to enter the British consulate in Melbourne had no doubt their human rights were being breached, a London court was told today.

The vice-consul of the consulate, Philip Mudie, was fully aware of the plight of Alamdar and Muntazar Bakhtiari when he allowed them into the consulate on July 18, 2002, the Court of Appeal was told.

He knew they were subjected to inhumane and degrading treatment by the Australian authorities, in breach of the European Convention on Human Rights, which had been British law since 2000, the boys' counsel Lord Kingsland QC, said.

The Bakhtiari boys, now aged 15 and 13, claim British Foreign Secretary Jack Straw breached their human rights by failing to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities.

They were turned away from the British consulate after seeking asylum while on the run after joining in a mass breakout from the Woomera detention centre in outback South Australia. 

Lord Kingsland told the court the consulate staff had a duty to protect the boys from being sent back to Woomera, where they knew they would suffer more degrading treatment, once they had exercised jurisdiction over them at the consulate in Melbourne.

He said the acting high commissioner of the consulate, Robert Court, breached his obligations under the Diplomatic Privileges Act when he informed the Australian Federal Police the boys had entered the consulate.

Lord Kingsland argued Mr Mudie knew beyond a doubt the boys' human rights were being abused.

He said he was privy to consular information about their treatment, was aware the Human Rights and Equal Opportunity Commission was investigating the situation at Woomera, knew Mary Robinson, the United Nations High Commissioner for Human Rights, was inspecting the centre and that the UN High Commissioner for Refugees had concerns.

Lord Kingsland said Mr Mudie also knew the break-out from Woomera was the top news item in Australia.

"It is inconceivable that this was not known to Mr Mudie at the time the children arrived," he said.

"It was quite clear from Mr Mudie's evidence that he knew exactly who these boys were as soon as they arrived.

"It is absolutely clear that the conditions in Woomera were giving rise to serious concern in the country long before July 18.

"There isn't any doubt at all that Mr Mudie would have known about the difficulties there."

Lord Kingsland said the actions by Mr Court and his staff in putting the boys into police custody amounted to an expulsion from the consulate and they had failed to follow the European convention.

The Bakhtiari boys were returned to the Woomera detention centre and later moved to the Baxter facility, also in South Australia.

Along with their siblings they were freed from Baxter in August and placed in the care of a welfare agency following a Family Court ruling.

In April, the High Court in Australia ruled the children should not have been released and the Adelaide house where they were living was declared a place of detention for legal purposes.

The children's mother, Roqia, had been detained at an Adelaide motel but was last month permitted to move into the house with her children.

The family has exhausted all legal avenues to remain in Australia and is at risk of deportation to Pakistan.

The London hearing continues. 

AAP
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Life in Woomera was inhumane and degrading, British appeal court is told

Sydney Morning Herald

By Peter Fray, Herald Correspondent in London

July 21, 2004

Britain's Foreign Secretary had "short-circuited" the human rights of two boys who escaped from the Woomera detention centre and sought refuge in the British consulate in Melbourne, a London court has heard. 

Lord Kingsland, QC, representing Alamdar and Muntazar Bakhtiari, told Britain's Court of Appeal that Jack Straw had denied the boys their rights to seek protection from inhumane and degrading conditions at Woomera. 

"It must have been an uninformed decision," he said. 

In an unprecedented legal action before the Court of Appeal, the two boys are accusing the Foreign Secretary of a breach of human rights. 

Mr Straw personally intervened to expel the boys from the Melbourne consulate on July 18, 2002, after a day-long stand-off. 

Lord Kingsland said Mr Straw should have considered Britain's responsibility to the boys under its obligations under the European Convention on Human Rights. "There's no evidence whatsoever that this issue was addressed," he said. "The Foreign Office ought to have addressed this [human rights] issue," he said. 

Lord Kingsland said the British Government ought to have negotiated with Australian officials to prevent their return to Woomera. 

The court has heard that Woomera was a "tiny pocket" of Australia where the human rights of detainees had been breached and standards had fallen well short of internationally acceptable levels. Lord Kingsland said it was "a great surprise" for him to discover the camp existed in a country with a reputation for respecting the rule of law. 

Lord Chadwick, one of the three Court of Appeal judges, said yesterday it was important for the case to establish what British officials were doing that day by "giving these boys Kit-Kats and allowing them to go to the loo". 

The boys, who are going to school in Adelaide, are living with their mother, Roqia.

The Federal Government has promised not to deport the family until the father, Ali, pursues all legal avenues.

http://www.smh.com.au/articles/2004/07/20/1090089162350.html 

BRITISH CONSULATE "WRONG" TO TURN-AWAY WOOMERA ESCAPEES

SBS World News

20.7.2004. 11:31:08

A London court has been told that British consulate staff in Melbourne effectively mentally tortured two child asylum seekers two years ago. 

Muntazar Bakhtiari and his brother Alamdar were aged 11 and 13 when they appealed for asylum at the British consulate. 

The pair had escaped from the Woomera detention centre in outback South Australia during a mass break-out. 

Within hours, the boys were effectively expelled from the consulate premises and detained by the Australian Federal Police to be re-imprisoned. 

The boys claim the British Foreign Secretary, Jack Straw, breached the European convention on human rights. 

They say he failed to protect them from inhumane and degrading treatment by Australian immigration authorities. 

Their counsel, Lord Kingsland says British consulate staff had breached their obligations and effectively had mentally tortured the boys. 

The Bakhtiari family have exhausted all legal avenues to remain in Australia and have been at risk of deportation to Pakistan. 

The hearing is expected to take three days. 

http://www9.sbs.com.au/theworldnews/region.php?id=89682&region=3 

Straw suit ripples through Europe

The Advertiser

By Elizabeth Colman

20jul04
A LAWSUIT against British Foreign Secretary Jack Straw by two children of the Bakhtiyari family could set a precedent against detaining children throughout Europe.

The Court of Appeal in London yesterday began hearing allegations, filed by Ali Bakhtiyari on behalf of his teenage sons Alamdar and Muntazar, that Mr Straw failed to protect the boys' human rights when they sought asylum at the British consulate in Melbourne in 2002. 

The pair, then aged 12 and 13, had knocked on the door of the consulate after escaping South Australia's now defunct Woomera detention centre. 

In their second escape attempt that year, the pair joined a mass breakout leaving their mother, uncle and three sisters incarcerated behind the razor wire. 

Escorted by a Brigidine nun, Alamdar and Muntazar Bakhtiyari presented themselves to the British consulate and asked for asylum but were rejected. 

There were no grounds, Britain said, for people in Australia to receive asylum. 

London-based lawyer Daniel Machover will argue that Mr Straw failed to protect the boys from inhumane and degrading treatment when he delivered them back into the hands of Australian authorities waiting outside the consulate. 

The proceedings are brought under British law, which has adopted the European Convention on the Rights of the Child. 

The lawyers hope the entire Bakhtiyari family will be accepted as refugees by the British Government and granted asylum in Britain. If they are, the landmark case could have implications for European countries with mandatory immigration detention policies. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,10186668%255E401,00.html 

Britain washes hands of Bakhtiari boys

The Age

July 21, 2004 - 2:27PM
The British government today attempted to wash its hands of a claim it breached its human rights obligations in Australia by refusing asylum to two boys who escaped from the Woomera detention centre. 

Tim Eicke, representing British Foreign Secretary Jack Straw, rejected the claim by Alamdar and Muntazar Bakhtiari that Straw breached their human rights when he turned them away from the British consulate in Melbourne on July 18, 2002. 

Eicke told the Court of Appeal in London the consulate was not a part of the United Kingdom territory and was therefore not subject to British law. 

In a landmark case, the Bakthtiari boys are arguing that Straw breached the European Convention on Human Rights, part of British law, by failing to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities. 

The brothers sought refuge at the consulate in Melbourne while on the run following a mass breakout from the Woomera detention centre in South Australia. 

"The human rights act has no application here to the situation on July 18, 2002 and has no extra territorial effect," Eicke told the court. 

"The consulate is not part of the territory of the UK. 

"This case was clearly not in the jurisdiction required by the human rights act." 

He used an example that the consulate staff would be immune from British law even if they had taken the boys to the basement of the Collins Street consulate and tortured them. 

Eicke said in such a case they would only be subject to Australian law. 

The Bakhtiari's counsel, Lord Kingsland, QC, argued Straw and his consulate staff breached the European Convention when they handed the boys over the Australian Federal Police, knowing they would be returned to Woomera, where they would suffer degrading and inhumane treatment. 

He said it was inconceivable the consular staff were unaware the conditions at Woomera were in breach of Britain's human rights laws, because of the media publicity, reports from human rights watchdogs and British intelligence. 

But Eicke denied the staff knew anything more than what they had heard or seen in the media. 

He said a consulate, unlike a diplomatic post, did not process local information and the staff in Melbourne had no special knowledge of the conditions at Woomera. 

Eicke acknowledged the Bakhtiari boys had attempted suicide and self harm at Woomera but said there was no evidence they were subject to inhuman and degrading treatment. 

He also rejected Kingsland's argument that the boys' case was not properly assessed because Straw was unaware they were challenging Britain's obligations under the European Convention on Human Rights. 

"Representations were made, they were considered at the highest level and they were rejected," Eicke said. 

The Bakhtiari boys were returned to Woomera after leaving the consulate and later moved to the Baxter facility, also in South Australia. 

Along with their siblings, they were freed from Baxter in August and placed in the care of a welfare agency following a Family Court ruling. 

In April, the High Court in Australia ruled the children should not have been released, and the Adelaide house where they were living was declared a place of detention for legal purposes. 

The hearing continues. 

- AAP
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Minister relaxed on judge reaction

news.com.au

July 21, 2004
THE Federal Government was not embarrassed by a British judge's reaction to allegations Australia failed to act on human rights concerns at the now-defunct Woomera detention centre, Immigration Minister Amanda Vanstone said today.

Lord Chadwick is one of three Court of Appeal judges hearing Alamdar and Muntazar Bakhtiari's claim that British Foreign Secretary Jack Straw breached the European Convention on Human Rights.

The Bakhtiari boys, now aged 15 and 13, are claiming in the Court of Appeal in London that Mr Straw failed to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities when he refused them asylum.

The brothers were turned away from the British consulate in Melbourne on July 18, 2002, after seeking asylum while on the run following a mass breakout from the Woomera detention centre in South Australia.

Lord Chadwick shook his head in disbelief when he was told the Australian Government allowed human rights breaches to go ahead at the outback detention centre. 

The judges were referred to a media statement from February 2002 by Australia's Human Rights Commissioner Sev Ozdowski who found, after a visit to Woomera, that the Government was in breach of its obligations under the Convention on the Rights of the Child.

Lord Chadwick asked Lord Kingsland, QC, representing the Bakhtiari boys, how the Australian Government responded.

Lord Kingsland replied: "It continued to be the Australian policy to continue this period of unlimited detention."

But Lord Chadwick found that difficult to accept.

"The Australian Government, faced with this sort of criticism, did not do anything about it?," he asked.

When Lord Kingsland agreed, Lord Chadwick shook his head and muttered that it was hard to believe nothing was done.

When Senator Vanstone today denied the judge's reaction had caused any embarrassment to the Australian Government.

"People are entitled to run cases in whatever jurisdictions they have standing and their cases will be heard by the appropriate tribunal or court," she said.

Senator Vanstone also denied the high-level rebuke could result in a change of policy.

"The case you're referring to, I understand, is a case in another jurisdiction with judges from another jurisdiction and I'm at a loss to see how that would impact on Australia's policy decisions," she said.

"But I don't want to comment on the case – let that case be run without us interfering."

The Bakhtiari hearing continues. 

AAP
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Straw aware of boys' plight - QC 

Lee Glendinning

Tuesday July 20, 2004

The Guardian 

The disturbing state of Australian detention centres was so well documented that when British officials sent two boys seeking asylum away from the consulate in Melbourne they were knowingly casting them into a place of mental and physical abuse, the court of appeal was told yesterday.

It was then, after allowing the boys a safe house for eight hours, that the foreign secretary, Jack Straw, and his officials breached the Human Rights Act, counsel for the children, Lord Kingsland QC, told the court. 

Alamdar and Montazar Bakhtiari escaped from the Woomera detention centre in south Australia in June 2002 and arrived with a Catholic nun at the consulate in Melbourne on July 18 2002, pleading for help. They were taken in, given food, and plans were made for beds to be set up. 

But Mr Straw decided they could not stay. The building was surrounded by police officers and the brothers were told to either walk out or wait to be taken away. They were only informed of the decision that they must leave two hours after it had been made, giving them no chance to get legal advice or gain an injunction, Lord Kingsland told the court. 

Once they were sent back to detention, the officials were in "quite an overwhelming" breach of article 3 of the International Convention of Human Rights, which forbids inhuman and degrading treatment. 

Woomera had been almost continually in the news, with reports of attempts of self harm and hangings. 

The boys are no longer in a detention centre. They live with their mother in a form of detention but have access to a good education. But Lord Kingsland argued that the Australian government could deport them or put them back in a detention centre at any time. 

Counsel for the British government have argued that the UK is not obliged to consider asylum applications from people who simply present themselves at consulates overseas. 

Lord Kingsland said the UK should call for "open negotiations" with Australia to ensure the children could not be returned to a detention centre.

The hearing continues today.

http://www.guardian.co.uk/australia/story/0,12070,1264988,00.html 

UK judge's disbelief over Woomera

The Australian

From correspondents in London

July 21, 2004

A BRITISH judge today expressed his disbelief that the Australian Government did nothing to stop inhumane treatment at the Woomera detention centre despite heavy criticism from the human rights watchdog.

Lord Chadwick, one of three Court of Appeal judges hearing Alamdar and Muntazar Bakhtiari's claim that British Foreign Secretary Jack Straw breached the European Convention on Human Rights, shook his head in disbelief when he was told the Australian Government allowed human rights breaches to go ahead at the outback detention centre.

The judges were referred to a media statement from February 2002 by Australia's Human Rights Commissioner Sev Ozdowski who found, after a visit to Woomera, that the Government was in breach of its obligations under the Convention on the Rights of the Child.

He found Woomera was enveloped in a self-reinforcing miasma of despair and desperation and there was a widespread sense of despair due to the length of time in detention and uncertainty over status.

After reading the press release, Lord Chadwick asked Lord Kingsland QC, representing the Bakhtiari boys, how the Australian Government responded. 

Lord Kingsland said: "It continued to be the Australian policy to continue this period of unlimited detention."

But Lord Chadwick found that difficult to accept.

"The Australian Government, faced with this sort of criticism, did not do anything about it?," he asked.

When Lord Kingsland agreed, Lord Chadwick shook his head and muttered that it was hard to believe nothing was done.

Lord Kingsland said it was a great surprise to discover such a camp existed in a country with a reputation for respecting the rule of law.

The Woomera detention centre in South Australia has since been mothballed.

The Bakhtiari boys, now aged 15 and 13, are claiming in the Court of Appeal in London that Mr Straw failed to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities when he refused them asylum.

The brothers were turned away from the British consulate in Melbourne on July 18, 2002, after seeking asylum while on the run following a mass breakout from the Woomera detention centre in South Australia.

The hearing continues. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,10200975%255E1702,00.html 

Vanstone unmoved by UK Woomera case

ABC ONLINE News

Wednesday, July 21, 2004. 6:27pm (AEST)
Immigration Minister Amanda Vanstone says she is unconcerned by comments from a British judge who has alleged Australia failed to act on human rights concerns at the now-closed Woomera detention centre.

Lord Chadwick is one of three Court of Appeal judges hearing a claim brought by two former Australian immigration detainees against British Foreign Secretary Jack Straw.

The Bakhtiari boys, now aged 15 and 13, allege Mr Straw failed to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities when he refused them asylum.

Senator Vanstone says she is not embarrassed by the case.

"The case you're referring to is ... in another jurisdiction with judges from another jurisdiction," she said.

"I'm at a loss to see how that would impact on Australia's policy decisions but I don't want to comment on the case.

"Let that case be run without us interfering."

http://www.abc.net.au/news/newsitems/200407/s1158967.htm 

Bakhtiari case could open floodgates

The Age

By Sharon Mathieson

July 22, 2004
Two boys who escaped from the Woomera detention centre could open new doors for refugees seeking asylum in the United Kingdom if they win their landmark case against British Foreign Secretary Jack Straw. 

Alamdar and Muntazar Bakhtiari could set a precedent enabling asylum seekers to make claims in British consulates and embassies around the world. 

The boys, now aged 15 and 13, have claimed in the Court of Appeal in London that Straw breached the European Convention on Human Rights when he failed to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities. 

Straw gave the order for the brothers to be ejected from the British consulate in Melbourne on July 18, 2002, where they had sought refuge while on the run following a mass breakout from the Woomera detention centre in South Australia. 

They were handed over to Australian Federal Police and returned to Woomera. 

Lord Kingsland, QC, representing the brothers, argued that British consulate staff - once they had exercised jurisdiction over the boys - had a duty to protect them from being sent back to Woomera, where they would suffer degrading and inhumane treatment. 

He said vice-consul Philip Mudie had exercised his protective duties when he told the brother's lawyer they were under British protection while they remained in the consulate and declined to tell the head of the Immigration Department in Victoria he was housing the escapees. 

Kingsland said it was inconceivable that Mudie was unaware the conditions at Woomera breached the European Convention on Human Rights. 

He referred throughout the hearing to the Human Rights and Equal Opportunity Commission's report into children in immigration detention, which found Australia's mandatory detention system breached the United Nations Convention on the Rights of the Child. 

The European Convention covers the same ground as the UN Convention. 

The court was told of the trauma the boys had experienced in Woomera, including seeing their lips together, attempting suicide, engaging in hunger strikes and seeing their uncle jump into razor wire surrounding the compound. 

Kingsland argued that the court must find Straw breached the brothers' human rights and should rule they be returned to position they were in on July 18, 2002 when they sought asylum at the British consulate. 

He said a best case scenario resulting from that ruling would be for the boys and their family to be granted a visa in Britain. 

However, the brothers were prepared to split from their family if they alone were successful in receiving refugee status there. 

Failing that, the court should order Straw to use his diplomatic resources to pressure Australia to grant visas to the boys, he said. 

Two of three appeal court judges questioned the sense in being asked to remove the boys from their mother's care in Adelaide and into the top floor of the British consulate in Melbourne. 

Kingsland conceded it was best the boys remain with their mother and sisters and continue to attend their Catholic school. 

"The most satisfactory outcome for this is that they should live as a family," he said. 

Much of the three-day hearing was bogged down in legal argument but Tim Eicke, representing Straw, was clear in his simple point that the consulate in Melbourne was not a part of UK territory and was therefore not subject to British law. 

"The consulate is not part of the territory of the UK," he told the court. 

"This case was clearly not in the jurisdiction required by the human rights act." 

After returning to Woomera, the Bakhtiari boys and their three sisters - Nagina, 11, Samina, 9, and Amina, 6 - were later moved to the Baxter detention centre, also in South Australia. 

All five were freed from Baxter in August and placed in the care of a welfare agency following a Family Court ruling. 

In April, the High Court of Australia ruled the children should not have been released and the Adelaide house where they were living was declared a place of detention. 

Their mother, Roqia, had been detained at an Adelaide motel but was last month permitted to move into the house with her children. 

They have exhausted all legal avenues to remain in Australia and have been at risk of deportation to Pakistan since last year. 

However, the children's father, Ali, still has legal matters before the courts and remains at Baxter. 

The federal government has committed to deporting the family only when their father's legal proceedings have finished. 

However, Immigration Minister Amanda Vanstone has the power to order them back to Baxter at any time. 

Kingsland told how the boys' mental state "transformed to the worst" following the High Court decision and the knowledge they could be sent back into detention. 

It's likely the Bakhtiaris will be forced to remain in a traumatised mental state for another few months while the British judges finalise their decision on the case. 

- AAP 

http://www.theage.com.au/articles/2004/07/22/1090464779535.html 

Bakhtiari visa pressure sought

The Age

July 22, 2004 - 1:34PM
A London court has been urged to order British Foreign Secretary Jack Straw to pressure Australia into granting visas to two boys who escaped from the Woomera detention centre.

The Court of Appeal was told Straw had an obligation to protect Alamdar and Muntazar Bakhtiari, who sought refuge in the British Consulate in Melbourne in 2002, but by sending them back to Woomera he had breached the European Convention on Human Rights.

Summing up after three days of legal argument, Lord Kingsland, QC, representing the boys, asked the three appeal court judges to declare Straw's conduct unlawful and give the boys the chance to re-apply for asylum in Britain.

He stopped short of asking for the boys and their family to be granted British visas but said at a minimum the court should use its power to order Straw to use his diplomatic relations to negotiate with the Australian government.

Kingsland said the judges should grant: "An order asking for the foreign secretary to consider ... entering into negotiations with a view to ensuring that the children could enjoy a life in Australia which enabled them to escape the current situation.

"I would be contented ... with an order of this sort."

In an unprecedented case, the Bakhtiari boys, now aged 15 and 13, claim Straw breached the European convention by failing to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities.

Straw gave orders for them to leave the British consulate on July 18, 2002 and be handed to police after they sought refuge while on the run after a mass breakout from the Woomera detention centre in South Australia.

Kingsland argued the British consulate staff knew the boys would suffer degrading and inhumane treatment at Woomera, in breach of the European convention, and they had a duty to protect them from being sent back because they had exercised jurisdiction over them.

He said vice-consul Philip Mudie had exercised his protective duties when he told the boys' lawyer they were under British protection while they remained in the consulate and declined to tell the head of the Immigration Department in Victoria he was housing them.

But Straw's counsel Tim Eicke rejected the claim, saying the consulate was not part of UK territory and was therefore not subject to British law.

Kingsland argued the boys should have the right to return to the position they were in on July 18, 2002 and apply for asylum.

"I'm not asking for a return of entry," he said.

"I'm asking for a right not to be removed.

"The UK officials have a positive duty to protect those who are within its jurisdiction from breach of the convention."

Kingsland agreed removing the boys from their home and school in Adelaide and returning them to the consulate in Collins Street, Melbourne was not in their best interests.

He said a better outcome would be for the boys to be granted a visa to remain in Australia with their family.

The Bakhtiari boys were returned to Woomera after leaving the consulate and later moved to the Baxter facility.

Along with their siblings, they were freed from Baxter in August and placed in the care of a welfare agency following a Family Court ruling.

In April, the High Court in Australia ruled the children should not have been released, and the Adelaide house where they were living was declared a place of detention.

However, Immigration Minister Amanda Vanstone could order their return to Baxter at any time.

The judges reserved their decision.

© 2004 AAP
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Court to re-examine Bakhtiyari claims

The Age

By Penelope Debelle

August 28, 2004
Pilloried by the Federal Government as fake asylum seekers but embraced by others as the living proof of Australia's inhumanity towards refugees, the Bakhtiyari family has not given up trying to prove they really are from Afghanistan, not Pakistan.

Ali Bakhtiyari, held at the Baxter detention centre near Port Augusta in South Australia while his wife, Roqia, and six children live in community detention in Adelaide, has pursued an appeal to the full court of the Federal Court, which will decide soon whether his nationality can be re-examined.

His lawyer, Steven Churches, sought a reopening of the case on two grounds: that the Refugee Review Tribunal behaved inappropriately by pushing aside material it found too difficult to deal with, including linguistic analyses that concluded Mr Bakhtiyari was from Afghanistan, and because new evidence from Afghanistan had emerged.

"Jurisdictional error should be viewed through the prism of what is at stake for the applicant," Dr Churches said. "It was inappropriate to sweep away evidence that was plainly in favour of his Afghan origin."

Linguistic tests were heavily relied on by the tribunal four years ago - when hundreds of boat people from the Middle East arrived in Australia - to reject Mrs Bakhtiyari and the children.

When denying Mr Bakhtiyari a visa in August last year, the tribunal said early linguistic tests concluded the couple could, "with considerable certainty be said to originate from Quetta, Pakistan".

Later faced with two linguistic analyses by an expert used elsewhere by the Federal Court, Jan Mohammed, and an Australian Dari interpreter, Abdul Yosufi, both of whom said Mr Bakhtiyari was from Afghanistan, the tribunal said the tests were inconclusive.

Instead, it gave "great weight" to the evidence of journalists Russell Skelton, from The Age, and the late Alastair McLeod, of The Australian, who travelled to the village of Charkh, south-west of the Afghan capital Kabul, and could not find evidence the family had lived there.

It also gave weight to reports in The Sun-Herald that Mr Bakhtiyari was known in Quetta. 

"The tribunal gave its greatest weight to journalistic accounts," Dr Churches said. "We submit that it is really inappropriate . . . to sweep aside linguistic analyses and say, 'I'll just rest on the newspaper accounts'."

Dr Churches said a separate ground for reopening the case was the arrival of new evidence from Afghanistan. He said this was sent by Mrs Bakhtiyari's brother-in-law, Mahzer Ali, whose protest on the razor-wire fence of the Woomera detention centre in 2002 made international headlines. 

Mr Ali was voluntarily deported to Pakistan last year and Dr Churches said he had travelled to Afghanistan to seek documentation. 

Dr Churches filed a booklet titled "Fresh evidence" with the Federal Court in Adelaide, which accepted it without formally receiving it as evidence.

It contained photocopied documents in Dari, along with translations, signed by village officials who said they knew the Bakhtiyari family.

"The question is what to do with information that is too late to be attended to and dealt with by the relevant jurisdiction," Dr Churches said. "We can see the difficulty conceptually, but there can be jurisdictional error through no fault of the fact-finding body. It is a mechanical issue that there is fresh evidence from Afghanistan."

He said it was also relevant that documents claimed by the Department of Immigration to show Mr Bakhtiyari was from Pakistan were 20 to 30 years old, when more recent records should be available.

http://www.theage.com.au/articles/2004/08/27/1093518099211.html 

The Fall Guy: Ali Baktiyari

Letter to the Editor

The Age

28 August 2004

Dear Editor,

Much of the popularising of the Government's refugee policy rests on two pillars - the first that asylum seekers threw their children into the sea and the second that Ali Baktiyari is a fraud. The first has been proven to be a great lie played out in the heat of the last election campaign. The second has been used to harden the hearts of Australians and ensure support for a government whose major policy is keeping out asylum seekers and locking up those who made it through the door. 

Vilifying and demonising Ali Baktiyari has been central to this theme. Throughout this time Ali and Roqia have cared for and supported their children in a way that has enabled them to thrive in spite of the lies and injustice to their family. Ali has endured continued incarceration alone in Baxter Detention Centre so that his kids can stay safe for as long as possible and get an education which may help them survive the difficulties of refugee life. 

The Canberra spin-doctors will be apoplectic at the sight of a photo of ‘Ali the Dad’ with his two boys. The Minister and her department have sat on the evidence sent by Roqia’s loving brother from Afghanistan that proves this family’s story.  However as recent days demonstrate all too clearly - truth will out. Too many people respect and care for the Baktiyari’s to allow a mean spirited, lying government to deny them their rights to natural justice. 

Pamela Curr

Brunswick VIC

Headmaster optimistic over Bakhtiyari claims re-examination 

Catholic News

31 Aug 2004
The head of the Adelaide school attended by two boys of the celebrated Bakhtiyari asylum seeker family has expressed optimism that fresh attempts to prove they really are from Afghanistan, not Pakistan, will vindicate the family and lead to a more humane attitude on the part of the Australian Government.

The Age reported at the weekend that the Bakhtiyari family has not given up trying to prove they really are from Afghanistan, not Pakistan. It said they were "pilloried" by the Federal Government as fake asylum seekers but "embraced by others as the living proof of Australia's inhumanity towards refugees".

Fr Greg O'Kelly of the Jesuits' St Ignatius College has highlighted the attempt of the family's lawyer Steven Churches to seek a reopening of the case on two grounds: that the Refugee Review Tribunal behaved inappropriately by pushing aside material it found too difficult to deal with, including linguistic analyses that concluded Mr Bakhtiyari was from Afghanistan, and because new evidence from Afghanistan had emerged.

Ali Bakhtiyari, held at the Baxter detention centre near Port Augusta in South Australia while his wife, Roqia, and six children live in community detention in Adelaide, has pursued an appeal to the full court of the Federal Court, which will decide soon whether his nationality can be re-examined.

When denying Mr Bakhtiyari a visa in August last year, the tribunal said early linguistic tests concluded the couple could, "with considerable certainty be said to originate from Quetta, Pakistan". Later faced with two linguistic analyses by an expert used elsewhere by the Federal Court, Jan Mohammed, and an Australian Dari interpreter, Abdul Yosufi, both of whom said Mr Bakhtiyari was from Afghanistan, the tribunal said the tests were inconclusive.

Instead, it gave "great weight" to the evidence of journalists Russell Skelton, from The Age, and the late Alastair McLeod, of The Australian, who travelled to the village of Charkh, south-west of the Afghan capital Kabul, and could not find evidence the family had lived there.

"The tribunal gave its greatest weight to journalistic accounts," Dr Churches said. "We submit that it is really inappropriate . . . to sweep aside linguistic analyses and say, 'I'll just rest on the newspaper accounts'."

Dr Churches said a separate ground for reopening the case was the arrival of new evidence from Afghanistan. He said this was sent by Mrs Bakhtiyari's brother-in-law, Mahzer Ali, whose protest on the razor-wire fence of the Woomera detention centre in 2002 made international headlines. 

http://www.cathnews.com/news/408/169.php 

Born in Australia, but child's wish to stay denied

Sydney Morning Herald

By Michael Pelly and Penelope Debelle

September 10, 2004
A five-year-old girl born in Australia could not stay here because her Indian parents had failed to win residency, the High Court ruled yesterday.

The court said under the Citizenship Act, Tania Singh could only be treated as an Australian if at least one parent was a citizen or a permanent or long-term resident. The 5-2 decision is also bad news for the Bakhtiari family, whose case has been a focal point for refugee activists.

Justice Michael Kirby said "the same result must follow" for Mazhar Bakhtiari, born last October. His father, Ali, remains in Baxter Detention Centre.

It follows last month's ruling that it is lawful for stateless asylum seekers to be detained indefinitely. The Immigration Minister, Senator Amanda Vanstone, said yesterday she had reconsidered about 24 cases - including that of Peter Qasim, a Kashmiri who has been in detention for six years. But she said Mr Qasim would "stay where he is at this point".

The Singhs fled the Punjab in 1997 and Tania was born in Mildura in February 1998. Her parents, Milkat and Sarabjeeb, and her brother Navjot - who turned 10 yesterday - have had their visa applications rejected by the Immigration Department and Refugee Review Tribunal.

Mr Singh applied to the High Court on Tania's behalf, arguing that Parliament did not have the power to remove her because she was was not an alien.

Chief Justice Murray Gleeson said Parliament could prescribe the criteria for citizenship and that its will was clear. "She is a citizen of a foreign state [by descent], the child of foreign citizens and, although born in Australia, she is an alien." 

In their joint judgement, Justices William Gummow, Kenneth Hayne and Dyson Heydon noted that children born in the United States are citizens of the US regardless of the nationality or citizenship or their parents. But they said Australia had no such provision in its constitution.

However, Justice Michael McHugh said her birth here made her "a member of the Australian community and one of the people of the Commonwealth to whom the constitution refers". 

The court heard arguments on Mazhar Bakhtiari's behalf. Justice Kirby said his case rested on the same constitutional questions but there were "additional arguments" to be settled later.

It was the second setback in a week for the Bakhtiari family who on Wednesday lost a Federal Court bid to have the question of their nationality reopened. 

Ali Bakhtiari claimed to have fled Afghanistan but his visa was cancelled in December 2002 on the basis he was from Pakistan. The Refugee Review Tribunal relied in part on 30-year-old documentation that purportedly identified Ali Bakhtiari as being from Pakistan.

However these documents were yesterday said to be false by the president of the Hazara Ethnic Society of Australia, Hassam Ghulam, who has met the Bakhtiaris and believes they are Hazaras from Afghanistan. 

Roqia Bakhtiari and her six children are living in detention in a house in Adelaide. A final appeal to the High Court is expected. 

The family has also applied for permission to stay in Australia on humanitarian grounds.

http://www.smh.com.au/articles/2004/09/09/1094530771364.html 

Bakhtiari papers a fraud

10 September 2004

Australia likes to kid itself that it is a civilised nation and then passes laws like the 1986 Citizenship Act which excludes newborn children from being citizens if their parents were not born here or are not citizens and I

say to the former Hawke government, how dare you sir?

My paternal grandfather jumped on a boat when he was 15 and landed here uninvited and unwanted in 1920, my father was born here, my sisters, brother and I were all born here.  Why are we different to Mahzar Bakhtiari and Tania Singh?

I am also outraged to read that Mr Bakhtiari's visa was cancelled due to the use of false documents, an act of such bastardry clearly coming within DIMIA that I am sputtering with shame.

Five young children and their mother have endured years of detention, Mr Bakthiari has been locked up for nearly two years and for what.   A 30-year-old piece of paper that an eminent member of the Australian Hazara community says is false.

Is this justice when this "civilised" nation tortures and punishes children in this way?

All Australians should be beside themselves at this infamy, especially when, in spite of what Ruddock claimed, Russell Skelton always said that Ali Bakhtyari is from Afghanistan and is definitely an Hazara.

Outrageous beyond belief and I among others demand a full investigation as to who did this terrible thing.

Marilyn Shepherd

Kensington SA

Children have appeal dismissed

Lee Glendinning 

Tuesday October 19, 2004

The Guardian 

Two child refugees, who escaped from an Australian detention centre and were refused the protection of the British government, had their appeal dismissed by the court of appeal yesterday. It ruled the Foreign Office was not in breach of the Convention of Human Rights. 

Brothers Alamdar and Muntazar Bakhtiari, aged 15 and 14, escaped from the Woomera detention centre on June 29, 2002. 

They arrived at the British consulate in Melbourne on July 18, and requested asylum. 

They were initially given protection, but hours later - on the direction of the foreign secretary, Jack Straw - they were handed back to Australian authorities. 

The unprecedented legal action brought by the brothers, hoped to prove that Mr Straw had defied the Human Rights Act by sending them back. 

However, counsel for Mr Straw had rejected the claim arguing the British consulate was not a part of the United Kingdom territory and was therefore not subject to British law. 

Lord Phillips, Lord Justice Chadwick and Lord Slynn said they found the perceived threat to the children was not severe enough that the British officials in Melbourne could have refused to return them to Australian authorities without violating international law. 

http://www.guardian.co.uk/uk_news/story/0,3604,1330348,00.html 

The Queen on the Application of "B" & ORS

Lord Phillips, MR: 

This is the judgment of the Court

Introduction

1. This appeal raises the question of whether and in what circumstances the Human Rights Act 1998 requires British diplomatic or consular officials to afford what has been described as 'diplomatic asylum' to fugitives whose fundamental human rights are under threat. The matter came before us as an application for permission to appeal against the refusal by the Administrative Court to grant permission to bring a claim for judicial review. Moses J refused the paper application on 8 October 2003. Legal aid was withdrawn at this point and the applicants were not present or represented before Sullivan J on 10 March 2004 when the matter was listed for an oral hearing. Sullivan J dismissed the application in their absence. 

2. Because the issue raised was both novel and important we decided, in the course of the hearing, that it would be appropriate to grant permission and to reserve to ourselves the application for judicial review. Mr Tim Eicke, for the Secretary of State, took the point that the application was well out of time. So it was, but there were extenuating circumstances and we have decided that it is right that we should deal with the application on its merits. 

3. Lord Kingsland QC, for the applicants, contended that their rights under Article 6 of the European Convention on Human Rights ('the Convention') had been infringed at more than one stage of the story. We can see no merit in that contention. What is at issue in this case is whether substantive human rights have been infringed. If these are properly to be classified as 'civil rights', the three day hearing that the applicants have had before this court clearly satisfies their right, under Article 6, to a fair and public trial. 

[...more at...]

http://www.bailii.org/ew/cases/EWCA/Civ/2004/1344.html 

Government uses false documents to discredit Bakhtiyaris

Sarah Stephen 

Green Left Weekly

December 1 2004

In June 2002, the Australian immigration department claimed to have proof that Afghan refugee Ali Bakhtiyari was actually a plumber from Pakistan called Ashgar Ali.

In December 2002, Ali's temporary visa was cancelled and he was re-detained. That same month, Afghan refugee Mohib Sarwari's temporary visa was also cancelled on the accusation that he was Ali's brother, a Pakistani by the name of Ghazanfar Ali.

Sarwari had been living quietly with his family in Launceston, Tasmania, and had never met Ali. The accusation fell apart when refugee lawyer Marion Le went to Afghanistan to find the Sarwaris' village and returned with proof that they were Hazaras and had lived there until they fled to Australia.

Despite this revelation and the doubts it raises about the accusations against Sarwari's alleged "brother", Ali remains in Baxter immigration detention centre to this day.

In 2002, the Coalition government responded to growing public disquiet at the treatment of asylum seekers by launching a systematic campaign to attack the credibility of Afghan refugees seeking asylum in Australia, claiming they were Pakistanis posing as Afghans. Newspaper headlines immediately promoted this unsubstantiated slander. The July 22 Sydney Morning Herald's front page story was headlined "Fake Afghans caught in migration net" [by Neil Mercer, formerly located here].

In an interview on the ABC's Insiders program on August 25, 2002, then-immigration minister Philip Ruddock claimed that some 700 people "claiming to be" Afghans were being investigated by the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA).

The Bakhtiyari family developed a high media profile at a time when the refugee issue was centre-stage in Australian politics. Ali's wife Roqia and their five children were in Woomera detention centre with Roqia's brother Mazher Ali. In January 2002, during a hunger strike in Woomera, Mahzer threw himself onto the razor wire surrounding the camp to call attention to the family's plight. He nearly sliced his jugular and required 100 stitches.

In June 2002, Alamdar and Montazar Bakhtiyari, then aged 14 and 12, escaped from detention and were on the run for three weeks. Amid international media attention, they took refuge in the British consulate in Melbourne, unsuccessfully sought asylum in Britain and were eventually returned to Woomera.

The following day, Ruddock announced that DIMIA had informed Ali in April that it intended to cancel his visa due to its claim that he was really Pakistani plumber Ashgar Ali. Making such an announcement the very day after images of tearful children in detention were beamed across the world appears to have been an attempt to undercut any developing sympathy for the Bakhtiyari family.

The document DIMIA cited as proof of Ali's identity was a 1975 Pakistani application for registration with a photo attached, obtained in August 2002 by John Caspersson, a DIMIA compliance officer in Islamabad.

Supporters working on Ali's case have identified three versions of the same document, all with a slightly different photo, despite assurances that the original document was photographed only once. One photo has flash spots in the eyes; another photo is attached at a different angle on the page to the others.

An appeal under section 417 of the Migration Act was submitted to immigration minister Amanda Vanstone in June this year, calling on her to exercise her ministerial discretion to reinstate Ali's visa. It was accompanied by an affidavit signed by Hassan Ghulam, president of the Hazara Ethnic Society in Australia, who was asked to examine the Pakistani identity document to determine its authenticity. In a detailed description of all its inconsistencies and omissions, Ghulam said that "an authenticity test of the original document did not take place" and that many parts of the document had not been translated.

In Ghulam's opinion, "the document is false, and a lot has been fiddled with. It is not reliable and does not belong to Mr Bakhtiyari as a genuine document for proof of his identity." However, there has been no response to the appeal.

A number of other Afghan refugees whose visas were cancelled on grounds of identity fraud had them reinstated, on the ground that the Pakistani documents used to allege identity fraud either appeared to have been tampered with or could not be authenticated. 

In one Refugee Review Tribunal appeal on April 15, 2003, RRT member Kim Rosser noted that the grounds for cancelling the applicant's TPV included an anonymous letter and a photo of a Pakistani National Identity Card. Rosser was unable to conclude that the photo on the NIC was of the applicant, given that it was taken up to 20 years ago and the person in the photograph did not appear to be so many years younger than the applicant. 

According to Rosser's findings, the photograph was "much clearer and brighter than the rest of the document" and contained other anomalies. "I consider it possible that the photograph is a recent addition to the document and is not the photograph that was originally on the document." The refugee's visa was reinstated. 

EK is another Afghan refugee whose visa was cancelled on grounds of identity fraud, after DIMIA decided that he resembled the passport photograph of a man called Muhammad Anwar. The Pakistani passport was among documents seized by Indonesian police when they intercepted asylum seekers in November 2000. 

DIMIA claims that it subsequently obtained from Pakistani authorities Anwar's application for a Pakistani NIC, lodged in 1978. At the time, Anwar was 22, which would make him 49 years old today. EK is only 30 years old! 

EK has been detained in the Baxter immigration detention centre since August, and has a RRT hearing in mid-December to appeal his visa cancellation. 

While the government tried to create the impression that there was widespread fraud among Pakistani migrants posing as Afghan refugees, the number of visas eventually cancelled was very small. On February 17, immigration minister Amanda Vanstone confirmed in parliament that a total of 27, or a tiny 0.8% of all Afghan TPV-holders, had their visas cancelled on the grounds of identity fraud. Who knows how many of these refugees were victims of fraudulent documents that did not belong to them. 

Even a suspicion that documents may have been forged to strip some Afghans of their visas should have thrown every allegation of identity fraud into question, but it did not. There have been no exposes in the press, no Senate inquiries and no police investigations. 

DIMIA's case against Ali wasn't limited to the Pakistani documents. The department also worked hand in hand with a number of journalists to sow further doubt about Ali's identity. Some went to Pakistan to find "evidence" and others went to Afghanistan. 

In a July 28, 2002, article in Sydney's Sun Herald titled "He's from Pakistan and he used to repair our pipes", Matthew Behns alleged that Ali was really Ashgar Ali, a pipe fitter from Pakistan. He claimed he was educated, four years older and that he had a different family. The story carried a picture of a plumbing shop purportedly in Quetta with a picture of Ali above it taken in Sydney. This was interpreted by many as Ali in front of his alleged shop. 

Writing in the August 2, 2002, Sydney Morning Herald, two weeks after the Bakhtiyari boys' attempt to claim British asylum, Alan Ramsey claimed "evidence builds that Ali is not who he says he is". Some details in the article were only available from the Bakhtiyaris' DIMIA files, indicating collaboration between Ramsey and DIMIA. 

Ramsey quoted extensively from DIMIA's initial decision to grant Ali a visa on August 3, 2000. According to Ramsey, DIMIA thought he could be "Ali Bakhtiyari, Haja Ali Aghisar or Ashgar Ali Bakhtiyari, a Pakistani plumber and gas fitter who reportedly owned shops in Kuwait and a gas company and/or a plumbing business in Quetta, Pakistan". DIMIA couldn't even decide who it thought Ali was. 

On July 26, 2002, the Australian carried a map showing the location of Ali's village in the centre of Afghanistan's Oruzgan province. The Australian's Alastair McLeod went to Afghanistan to verify Ali's story. On August 14 he described how nobody recognised Ali's photo when it was shown around in the village. It is quite likely that McLeod was in the wrong area. According to the map accompanying his article, McLeod was in the north-eastern corner of Oruzgan and he refers to the village being high in the mountains. However, Ali says his village is in a valley. 

The Age's Russell Skelton also made a trip to Afghanistan that year, but it appears from his map in the August 23 Age that he also went to the wrong part of Oruzgan province. Skelton also claimed to have showed Ali's photo to villagers, who said they didn't know him. 

According to Dr William Maley, who has appeared as an expert witness in a number of other cases of identity fraud involving Afghan refugees, there are many reasons why villagers' claims not to know a person should be considered unreliable. In particular, when strangers or government officials enter a village, the locals often say they don't know the person in question in order to protect him or her, due to justified suspicion of the intention of those asking the questions. 

Despite the contradictions, factual inaccuracies and serious lack of evidence to support the journalists' claims, they assisted the government in sowing serious doubt in the minds of even the most sympathetic. 

Following Mahzer Ali's forcible deportation from Australia in July 2003, he obtained documents proving that Roqia Bakhtiyari was from a village in the Jaghoori district of Ghazni and that all her children were born in Afghanistan. Her identity was confirmed by the residents and the statement signed by the district governor. 

DIMIA has told Roqia that it now accepts that she is Afghan - or at least is no longer certain that she is Pakistani. DIMIA offered to grant permanent visas to her and her children if she agreed to divorce her husband. Roqia and her children are currently living in home detention in Adelaide. 

Skelton visited Baxter in July 2003 and met the Bakhtiyari family for the first time. Roqia, Alamdar and Montazar have all recounted to friends how Skelton offered to change his story about them. 

In the last week of November, Ali came under pressure to sign documents agreeing to his removal from Australia. He has few avenues left to appeal the cancellation of his visa. 

For a detailed account of the Bakhtiyaris' experience, visit 

http://www.carad-wa.org/library/latimes.htm 

http://www.greenleft.org.au/back/2004/608/608p9.htm 

Bakhtiyaris fight to leave kids behind

The Australian

Elizabeth Colman

December 16, 2004

AFTER four years and 20 separate legal actions, Ali Bakhtiyari and his wife Roqia are preparing to be deported ­ but not before they launch a last-ditch battle to leave their six children behind in Australia.

Immigration Minister Amanda Vanstone had promised to let the family stay in Australia until their legal proceedings were finalised. 

But the High Court this week threw out a final application by Mr Bakhtiyari on behalf of his youngest child, Mazhar, after the department produced a letter saying the baby was a Pakistani national. 

Senator Vanstone said the family's litigious behaviour had cost Australians. "There have been 20 separate legal actions lodged by this family. These actions have cost the taxpayers more than half a million dollars." 

But Senator Vanstone would not yet discuss the family's fate. "Any change in arrangements will be discussed with the family, in the first instance." 

The family have never wavered from the claim that they hailed from Afghanistan, despite argument by the Department of Immigration, Indigenous and Multicultural Affairs that they were Pakistani. 

Mrs Bakhtiyari and her children, Alamdar, Muntazer, Nagina, Samina, Amina and Mazhar, have been held in detention in the South Australian community since June. 

The family became a symbol for the plight of asylum-seekers under the Howard Government's policy of mandatory detention after Alamdar and Muntazer fled South Australia's Woomera detention centre in 2002. The boys, then aged 11 and 13, were caught and again detained, and their father, who had been living in Melbourne as a temporary refugee, was detained with them. 

Senator Vanstone decided in June that the children should be released from Baxter detention centre, in Port Augusta, 320km north of Adelaide, and placed in community detention along with their mother, who was then 32 weeks pregnant. 

Lawyers for Mrs Bakhtiyari were unable yesterday to discuss the negotiations. 

However, family advocate Marilyn Shepherd said a deal to allow the children to stay in Australia was being considered by both sides. Mrs Bakhtiyari had decided to leave Australia on the condition that her children be allowed to remain at their respective schools in Adelaide, Ms Shepherd said.

"After this Government fought like tigers to destroy her innocent family, Mrs Bakhtiyari has decided to go home if we will raise her children," Ms Shepherd said. 

"Mum is tired and will go home to die if we will care for her beloved children. The lawyers are putting together a package now. 

"Four years ago this young mum arrived on a leaky boat from Indonesia, nearly dying in the sea, to save her five young kids from the Taliban. Her husband was kidnapped and tortured by the Taliban, locked up, chained to the wall and beaten during the night." 

The family's identity has been the subject of a long-running dispute with the department, which has produced evidence that Mr Bakhtiyari was born in Pakistan. 

But the family's lawyers have maintained the documents were fake, saying Mr Bakhtiyari merely stopped over in Pakistan before arriving by boat in Australia in 2000. 

Should Mrs Bakhtiyari leave Australia, she planned to head to Afghanistan, despite facing grave dangers there, Ms Shepherd said yesterday. 

Mr Bakhtiyari's lawyer, Paul Boylan, said he had been given no instructions to make the deal, but that his client would "consider" anything. Mr Boylan filed a Section 417 application pleading for Senator Vanstone to intervene on behalf of Mr Bakhtiyari and his children, following the failed High Court bid. 

The minister could consider fresh evidence about the Bakhtiyari's heritage that the High Court was not legally permitted to admit, Mr Boylan said. 

But Mr Bakhtiyari could be deported at any time. "He could be deported in the middle of the night," Mr Boylan said. In the High Court on Monday, lawyers for Mr Bakhtiyari had argued the baby should be granted Australian citizenship as he was born in Australia and his mother was a detainee at South Australia's Baxter facility at the time. 

"The case was decided clearly in the minister's favour ... the department has maintained all along that this case had no merit," a department spokesman said. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,11704639%255E2702,00.html 

Bakhtiyari family launch new bid to stay in Australia

ABC ONLINE NEWS

Thursday, December 16, 2004. 6:29pm (AEDT)

The lawyer acting for Baxter detention centre detainee Ali Bakhtiyari has lodged a new bid for the Immigration Minister to consider fresh evidence.

The Bakhtiyari family's last legal appeal to stay in the country was rejected by the High Court this week.

Lawyer Paul Boylan says he has new evidence to prove the family are from Afghanistan, not Pakistan.

He has lodged an application for Senator Amanda Vanstone to consider the evidence.

Mr Boylan says as a last resort, the parents would be willing to leave Australia if their six children were allowed to stay.

"I saw Mrs Bakhtiyari in the Woomera Medical Centre, back in early-2002," he said.

"She had her lips sewn together.

"I was with a female colleague, and she said then, 'if you take my children I'll go back', so that has been in Mrs Bakhtiyari's mind for some years."

http://www.abc.net.au/news/newsitems/200412/s1267068.htm 

BABY BAKHTIYARI AFGHAN ON THE EVIDENCE 

13 Dec 2004

Based on the evidence of a genuine Taskara tendered to the High Court by Ali Bakhtiyari, the evidence of registration in Jaghouri by the governor of the province of the entire Bakhtiyari family Justice Hayne dismissed a decree nisi for stateless protection for Mazar Bakthtiyari, aged 14 months, because on the only evidence available he IS AN AFGHAN NATIONAL.

We need to ponder what sort of department of immigration would use what they know to be false documents to deny a man and his family their freedom for up to 4 years rather than just tell the mum that her husband was here? 

We need to find out, as in this case I am sending, who decided to match some phoney documents to a particular person?

We need to find out why someone would ask the Pakistani government to say a baby is a Pakistan national without a request from two parents who are still claiming to be Afghan nationals and whom the evidence shows are Afghan nationals?

Of over 840 Afghan children who came to Australia with their parents we need to know why only this family are still in detention, if the baby is deemed to be an Afghan national they are too. 

Of the 500 Afghan families who came to Australia we need to know why this is the only one still in detention, when the evidence shows they are Hazara, Shi'ites and now Afghan nationals.

Of the 9 families with 39 children who arrived on the boat with this mum and her kids, we need to know why this is the only family stiil separated and in detention, and how much longer this farce will continue.

Actually I sent you that case on Friday morning, a case from the RRT using SHJB, Ali Bakhtiyari's case to discredit the phoney Pakistani documents. Today I gave it to the media.

I feel absolutely sure that someone in the department is lying to Amanda andI feel sure they will not tell her the fact that this baby has been deemed to be an Afghan national.

AS recently as November this year AFghan, Hazara Shi'ites have been granted permanent visas because of the continued persection of the Hazara. 

Why only this family, who are clearly Afghan, Hazara and Shi'ite?

We need to know who decided to use those documents before the department decides to deport this family, with a 14 month old baby born in Australia, to a dangerous and deadly country where they will be killed?

There are about 31 young Afghan, Hazara Shi'ites in Baxter who signed to leave back in 2002, but they cannot go.

Will we leave this family in detention until they collect the old age pension?

Yours sincerely

Marilyn Shepherd

Detainee family back on tightrope

The Australian

Elizabeth Colman

December 18, 2004
THE prospects of the Bakhtiyari family being deported increased yesterday after Immigration Minister Amanda Vanstone reneged on her promise to give 48 hours' notice before issuing orders that the asylum-seekers were moved.

Representatives of the family fear Roqia Bakhtiyari and her six children could be transferred from community detention in Adelaide as early as this weekend, and detained in the Baxter facility in the South Australian desert. Roqia's husband, Ali, is already in detention at Baxter. 

A letter from the Australian Government Solicitor carrying yesterday's date cancelled the agreement between Senator Vanstone and the family's lawyers. 

"The minister had instructed that you be given 48 hours' notice of any substantive changes to ... detention arrangements. 

"We advise that the minister now withdraws her 'undertaking' to you," says the letter, signed by senior executive lawyer Katherine Bean, obtained by The Weekend Australian. 

Faced with the prospect of deportation, Mrs Bakhtiyari was considering negotiating with immigration authorities to allow her school-age children to remain. 

Principal Greg O'Kelly, who teaches Alamdar and Muntazer Bakhtiyari at Adelaide's St Ignatius College, pledged to "nurture" the boys should their parents be deported, saying the school could provide accommodation. "They have turned up every day, they have excelled and they should be allowed to complete their schooling with no more dislocation," Father O'Kelly said. 

The developments concerning the family occurred as Victorian senator-elect Steve Fielding declared he was ashamed of the Government's treatment of asylum-seekers. 

Mr Fielding, who will become the first federal senator for Christian values party Family First on July 1, has called for an "urgent summit" to review the issue of long-term mandatory detention. Responding to a 13-day protest by long-term Iranian detainees camped on the roof of the Baxter gymnasium, Mr Fielding said the Howard Government needed to show some compassion as well as a tough stance on border security. 

Family First was in "dialogue" with the Prime Minister's office, and would meet John Howard in the next few days, party federal chairman Peter Harris said yesterday. 

The roof-top protest was resolved on Thursday night after a South Australian police negotiator was called in and the protesters agreed to come down. 

However, a spokesman for the department said the situation remained "of concern", with 15 detainees continuing a hunger strike. 

Democrats senator Andrew Bartlett will begin a hunger strike today in sympathy with the plight of the detainees. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,11722905%255E2702,00.html 

Advocates express shock and horror about children's 'snatching in Gestapo style'

Project SafeCom 

Media Release 

Saturday December 18 2004 13:30pm WST 

For Immediate Release 

No Embargoes

"Refugee advocates Project SafeCom expresses shock and horror this morning about the "snatching in Gestapo style" of the Bakhtiyari children and their mother at dawn this morning from their home in Adelaide."

"Australia is not NAZI Germany, and the Australian public - if it were not manipulated by the Howard government, the previous immigration Minister Philip Ruddock and the current Minister Amanda Vanstone - would be likewise expressing their abhorrence with the way DIMIA Compliance runs its own Kingdom, void of accountability. DIMIA Compliance can well be compared to the Gestapo in Germany during World War Two."

"First, DIMIA has shown time and again that it does not have the qualifications for precise, accurate and non-biased language assessment of asylum seekers, in order to determine nationality beyond any doubt."

"The fact that in the end, DIMIA had to call on the expert help of Canberra-based Migration Agent Marion Le who determined that many who were named as "Pakistanis" by DIMIA, were in fact Afghanis, shows the lack of skill and the presence of politically driven bias in these assessments if they are left to DIMIA. The fact that Marion Le disproved DIMIA's claim that her Tasmanian client, Mr "S", was not at all Mr Bakhtiyari's brother. Recently, the Australian Financial Review has pointed to the fact that DIMIA used seriously biased agents, members of the Taliban [1], to assist them in nationality assessments of certain population groups from Afghanistan."

"Secondly, the Bakhtiyari family's case credibility has been actively undermined through the vilification of the former Immigration Minister Philip Ruddock, who built his case against the family in what could well be described as "collusion with the media" after journalists of various Australian media outlets went on a witch-hunt, not as independent investigative journalists, but as sensational evidence-hunters, spending tens of thousands of dollars on overseas trips to prove Mr Bakhtiyari was from Pakistan; this media feeding frenzy was intensified after two of the boys escaped from the Woomera detention centre a few years ago - the next week Minister Ruddock claimed that a multitude of asylum claimants from Afghanistan were in fact Pakistani."

"While the facts show that Ruddock engaged in sensationalist vilification, while the evidence could not verify his statements, Australians are yet to see an apology from the former immigration Minister."

"Project SafeCom finds itself horrified by this renewed human rights breach of locking up children, and also other groups such as the South Australian group Justice for Asylum Seekers has expressed its deep concern with this situation."

Project SafeCom wonders why this snatching in Gestapo style needs to take place so suddenly. "Did the nationality assessment of the Bakhtiyari family perhaps take place by one of the underlings of Osama Bin Laden [1], so DIMIA want them out of the country before this news leaks to the media?", spokesman Jack Smit commented this morning.

[1] See Australian Financial Review - Julie Macken, Lost in Translation: The dangerous undercurrents of refugee politics.

a copy is here: http://www.safecom.org.au/macken-afr.htm 

Bakhtiyari family told to leave

news.com.au

December 18, 2004

THE Federal Government told a family of asylum seekers to get out of Australia after moving them today from suburban Adelaide to immigration housing in South Australia's north.

Roqia Bakhtiyari and her six children were sent to Port Augusta today during an early morning immigration department operation. They were given no time to pack belongings.

Her husband, Ali, remains at the Baxter detention centre on Port Augusta's outskirts, where more than 20 Iranians have been on a hunger strike for about two weeks.

Mrs Bakhtiyari and her children had been living in suburban Adelaide, despite the Government having refused all family members refugee status. The family says it is from Afghanistan, but the Government maintains it is from Pakistan and can safely return. Immigration Minister Amanda Vanstone said the living arrangements of the family had become "untenable" but refused to elaborate.

Senator Vanstone defended the haste of the Bakhtiyaris' removal to Port Augusta today and would not say if it was a step towards deportation, instead asking the family to voluntarily depart.

The family had cost taxpayers more than $500,000 in having 20 claims heard and refused by the courts, she said. "What I think is appropriate is the Bakhtiyari family accept that they have had a fair go in Australia, all their claims have been considered, that they accept that and simply choose to go," Senator Vanstone said.

"If they don't choose to do that, removal is an option that can be considered. This family has been given every opportunity. They should recognise the reality that Australia has been very fair and they have had a very, very fair hearing, but haven't been successful. It's time to face that reality, and go."

The family's plight attracted international attention in 2002 when, during a mass escape from the now defunct Woomera detention centre, two of the children fled to Melbourne where they sought refuge in the British consulate.

Meanwhile, Senator Vanstone said the actions of Iranians on a hunger strike inside the Baxter facility were "futile".

"The Government abhors these sorts of actions," she said. "The detainees who are engaging in the action are not refugees. I strongly urge all those still involved in this futile action to cease immediately."

Three Iranians yesterday came down after spending more than a week on a rooftop at Baxter. Others have stitched their lips in a hunger strike which began two weeks ago and has involved up to 27 detainees, according to refugee advocates. 

AAP

http://www.news.com.au/common/story_page/0,4057,11726504%255E1702,00.html 

Vanstone defends decision to move Bakhtiyaris

ABC ONLINE NEWS

Saturday, December 18, 2004. 5:26pm (AEDT)

Federal Immigration Minister Amanda Vanstone has defended the way high-profile asylum seekers, the Bakhtiyari family, were ejected from their Adelaide home of 14 months.

Immigration officials went to the Bakhtiyari family home at 7:00am ACDT to collect the family and take them to the Residential Housing Project at Port Augusta, in South Australia's north.

A spokesman for the family says Immigration Department officials turned up at the house unannounced this morning and made the family leave immediately in two cars.

They claim the family was not allowed to pack belongings and mobile phones were confiscated. But Senator Vanstone says the current arrangements for the family have become untenable for the Australian Government. She says the South Australian Government agrees with the latest move.

Senator Vanstone is also not ruling out the possibility that the family will be deported before Christmas and has rejected claims that the Bakhtiyaris were caught unaware this morning.

"They were given notice on Wednesday night that the current arrangements would be changed, probably in about 48 hours," she said.

The family has been seeking asylum in Australia, saying they were from Afghanistan. However, the Australian Government insists they are from Pakistan. Their much-publicised bid for freedom received a setback when the High Court rejected their last appeal this week.

Critics

Greg Kelly, the principal of St Ignatius College where the two eldest Bakhtiyari boys have been studying, is upset the Federal Government has acted a week before Christmas. "It couldn't be worse, there's a Merry Christmas sign on the front door," he said. "They're talking about where they'd have Christmas dinner. "To do this at Christmas, I mean there is another family that was in similar circumstances... Jesus, Mary and Joseph were also refugees at this time of the year."

"The Prime Minister said [when] claiming election victory that he hoped Australia would be a beacon of hope and a beacon of tolerance. "Certainly, Amanda Vanstone has been more compassionate than the predecessor. I thought she was more compassionate than she's turned out to be."

http://www.abc.net.au/news/newsitems/200412/s1268299.htm 

Baxter, Bakhtiyari and bullshit: the battle over DIMIA's accountability 

Fixing Australia

Project SafeCom BLOG

Narrogin Sat 18 Dec 9:00am - The start of this fifth report on the Baxter hungerstrike makes for depressing reading, but I intend that to be the case. I could have easily spared you and myself this introduction, which may come across as just an unwelcome diversion into matters not directly related to the strike, but because the year is nearing its end, and previous reports have hinted at the link between what happens in Baxter and the concerted attempts coming from DIMIA to keep you fed mushrooms, I'm pressing ahead anyway.

[….]

And that's not all. Today I'm thinking of the Bakhtiyari family as DIMIA once again engages its Compliance Branch - on a weekend as usual, and more so, at the start of the convenient Christmas season - which to me bears all the hallmarks of the German Gestapo, especially because its actions are clouded in secrecy, and in the case of the Bakhtiyari's swiftness of action and secrecy is even more predictable - because what should be avoided at all costs is legal action, which would expose Immigration as being complicit of falsifying documents. See Sarah Stephen's work in Green Left Weekly (article also posted below): none of the mainstream media had the courage to touch it. They were happy to spend a small fortune on international travel and "investigative journalism" to discredit the family, in particular Ali, the father, but they have shown no interest in investigating errors made by our friends in DIMIA and their information spin in what reminds me of that hideous Gestapo. The six kids and Roqia were moved from Adelaide to Port Augusta at seven o'clock this morning. Our warning bells rang yesterday when the minister broke with her undertaking, previously given to the courts, to give the family 48 hours notice before any deportation action would be undertaken, and made sure the media knew about it.

http://www.safecom.org.au/2004/12/baxter-bakhtiyari-and-bullshit-battle.htm 

Refugee family goes back into detention

The Sunday Age

By Penelope Debelle, Russell Skelton

December 19, 2004

Australia's most controversial asylum seekers, the Bakhtiyari family, moved a step closer to being deported yesterday when Immigration Minister Amanda Vanstone had them removed from community living in Adelaide and placed in immigration detention.

Senator Vanstone said she authorised the move because Roqia Bakhtiyari was overstressed looking after her six children, but she added that the family should leave the country voluntarily.

"What I think is appropriate is the Bakhtiyari family accept that they have had a fair go in Australia, all their claims have been considered, that they accept that and simply choose to go," Senator Vanstone said.

"If they don't choose to do that, removal is an option that can be considered."

The Bakhtiyaris, who claim to be Afghan nationals fleeing the Taliban, have now exhausted all legal avenues for remaining in Australia and can be deported at any time.

The Sunday Age believes that Australia has already completed arrangements for their removal to Pakistan.

Early yesterday, after 14 months of almost normal life in the Adelaide community, Mrs Bakhtiyari and her children were bundled into two cars and driven for three hours to Port Augusta where they were admitted to the guarded alternative accommodation detention that acts as an offshoot to the Baxter detention centre.

The end of their relatively free existence in Adelaide, where the children went to the beach, the shops, and attended school and sporting events, also meant the end of their hopes that the Immigration Department might grant them discretionary leave to stay.

After last week's failed High Court appeal to grant baby Mahzer Australian nationality, the Federal Government hardened its stance, issuing the family with a letter on Wednesday advising them community detention would not continue.

Senator Vanstone would not say yesterday when the family would be deported but said their 20 failed legal bids had given them "a fair go" and their avenues for staying in Australia had closed.

Prominent migration agent Marion Le, who has acted for Afghans on Nauru and in the Baxter detention centre, said yesterday she would seek talks with Senator Vanstone in the hope of finding a solution to deportation.

"I am concerned that the reality of this family situation is not properly understood," she said. "There are a number of things that should, or could be considered, which might help the minister explore an alternative course of action." Ms Le declined to elaborate.

Yesterday's sudden return to detention was prompted in part by concern within SA Family and Youth Services about the family's wellbeing. Senator Vanstone said it would not benefit the family to discuss why the community detention arrangements had broken down.

"The arrangements... became untenable and could not continue," Senator Vanstone said.

Further discussion of why this was so was not appropriate or helpful to anybody - "in particular the family", she said.

The difficulty is understood to relate to the physical and mental health of Mrs Bakhtiyari, who has exhibited stress in parenting her children. Senator Vanstone said the return to guarded three-bedroom accommodation at Port Augusta, nearer to Ali Bakhtiyari who remained in the Baxter detention centre, would benefit them all. She said Mr Bakhtiyari's fortnightly visits to Adelaide to see his family - where he would stay under guard in a motel not far from their home - were unsatisfactory. While agreeing that the move was not wanted by the family, she said the return to detention in Port Augusta would benefit them.

"The placement of the family at the housing project at Port Augusta means they can all see their father and Mrs Bakhtiyari can have more support from Mr Bakhtiyari, so I expect these arrangements will work quite well," she said.

A refugee activist close to the family said last week the couple were willing to return to Afghanistan but wanted their school-aged children left behind to be raised in Australia.

"Now mum is tired and will go home to die if we will care for her beloved children," activist Marilyn Shepherd said.

But Senator Vanstone said no such suggestion had been put to the Government.

She also rejected a bid by the family's lawyers this week providing additional material they said strengthened the family's claim to be from Afghanistan. The material included a statement from a member of the Norwegian Refugee council in Kabul, Simon Russell, vouching for the Afghan nationality of Mrs Bakhtiyari's brother, Mahzer Ali.

Mahzer Ali, a picture of whom impaled on razor wire at Woomera during riots in 2002 went around the world, was deported from Baxter to Pakistan last year. He has made his way to Afghanistan where Mr Russell, who interviewed him on August 4, was shown his current Afghan voter registration card.

"I have no doubt that Mahzer Ali is a Hazara from the central region of Afghanistan," Mr Russell said in a statement obtained by The Sunday Age. "Not only does his outward appearance clearly suggest this, but also his language."

Mr Bakhtiyari's lawyer, Paul Boylan, said no one who knew the family doubted they were from Afghanistan, but the Government could not admit it was wrong. "They have to save face," he said. "These are the most high-profile refugees in Australia."

http://www.theage.com.au/news/Immigration/Refugee-family-goes-back-into-detention/2004/12/18/1103312785172.html 

Bakhtiyaris: it's all over

The Sunday Age

By Russell Skelton

December 19, 2004

ANALYSIS

It was an elaborate security operation, carefully planned and carried out with military precision. Around 7am yesterday about 20 officers from immigration and Global Solutions Limited, a private company that runs immigration detention centres, forced their way into the villa.

Roqia Bakhtiyari and her daughter were making sandwiches. Like many other families, they were planning to enjoy the hot weather with a swim and a picnic.

The Sunday Age has been told officers swarmed through the villa rousing confused and frightened children. The family was "extracted" from its Adelaide home to the Port Augusta Residential Housing Project. The children were prevented from collecting their belongings. Strangers did that later.

Immigration Minister Amanda Vanstone said there were compelling reasons to detain the family. But it appeared to be the first step in deporting them and their father, Ali, who is in the Baxter detention centre, to Pakistan.

There are no more legal avenues to explore, no more appeals to be made. The Bakhtiyaris had come to the end of their stay in Australia. Senator Vanstone declined to comment on whether they would be deported, but her options under the Immigration Act are limited and the Pakistan Government has indicated it will accept them as nationals.

The family's tortuous journey through Australia's immigration detention system has taken a grave emotional toll. Ali Bakhtiyari spends his days living in a small unit at Baxter barely speaking. Other detainees say he has become a recluse, barely knowing what legal challenges have been made on his behalf, or what false claims are being made in his name by activists purporting to support him. His eldest son carries a scar on his arm spelling "freedom".

Years of detention have left some family members depressed and suicidal. If Roqia is not coping with her six children, the reasons should be obvious.

So who is to blame for the emotional destruction of the Bakhtiyari family and the years spent in detention? Senator Vanstone would mostly likely say it is the Bakhtiyaris themselves. They could have always packed up and gone home to wherever that may be - Pakistan or Afghanistan. They did not have to play the system; they did not have to endure years of being locked up. The Government has insisted, with good reason, that they are Pakistani. But when it comes to sending people home, the Howard Government has never been too fussy. It has flown plenty of asylum seekers back to Afghanistan who have been judged by the courts and the Refugee Review Tribunal to be Pakistani. It has even granted some returnees the $10,000 repatriation package.

The blame must be shared. Former immigration minister Philip Ruddock, the media and the some of the Bakhtiyaris' most strident supporters and legal advocates all played a role in making this family the most notorious - praised and pilloried - of all asylum-seeker families.

Early on, the Bakhtiyari family was pushed forward by advocates as innocent victims of a harsh and unjust immigration regime. Much was made of Roqia failing her linguistic test, that Ali had been granted a visa and she had not. Little attention was paid to the fact she had changed her story on several occasions and had a credibility problem.

But the turning point in the family's fortunes came when protesters in 2002 helped the Bakhtiyari boys, Alamdar and Montazar, escape from the Woomera detention centre. The teenagers lived for weeks as fugitives, smuggled from one house to another, to the endless distress of their parents.

When the boys walked into the British consulate to ask for asylum - a stunt advocates organised - they became not just a political embarrassment, but a target. It was then Mr Ruddock made his famous statement that they were Pakistanis, not Afghans. Their fate was settled. The Government was determined to prove its case and it did, all the way to the High Court.

The question remains: If the activists and advocates had not used this family as a political fodder to embarrass and discredit the Howard Government's immigration policies, and the media had not placed the family's claims under such intense scrutiny, scrutiny many refugee claims would not withstand, would their situation be any different? The answer is a qualified yes.

The Bakhtiyaris, leaving aside merits of their claims, were caught in a bitter political and legal debate that made it impossible for either side to seek a humane solution or even for them to quietly go home as hundreds have.

http://www.theage.com.au/news/Opinion/Bakhtiyaris-its-all-over/2004/12/18/1103312785184.html 

Family told to get out of Australia

news.com.au

December 18, 2004

ASYLUM seeker Roqia Bakhtiyari and her six children should leave Australia, the Federal Government said today, after the family was moved from Adelaide to immigration housing in South Australia's north.

The Bakhtiyaris were given no time to pack belongings when immigration officers removed them early today from the suburban Adelaide house where they were living to Port Augusta.

Immigration Minister Amanda Vanstone would not say whether the move was a step towards deportation, instead saying the family had been asked to voluntarily leave the country.

The Federal Opposition said today's operation was hasty but did not oppose the family's removal from its existing accommodation.

And a prominent refugee advocate said it was likely the Bakhtiyaris would be forcibly deported from Australia, and the family should choose to leave voluntarily. 

Mrs Bakhtiyari's husband Ali, remains at the Baxter detention centre on Port Augusta's outskirts, where more than 20 Iranians have been on a hunger strike for about two weeks.

The family says it is from Afghanistan, but the Government maintains it is from Pakistan and can safely return.

All family members have been refused refugee status.

Senator Vanstone said the living arrangements of the family had become "untenable" but refused to elaborate.

She said the family had cost taxpayers more than $500,000 in having 20 claims heard and refused by the courts.

"What I think is appropriate is the Bakhtiyari family accept that they have had a fair go in Australia, all their claims have been considered, that they accept that and simply choose to go," Senator Vanstone told reporters.

"If they don't choose to do that, removal is an option that can be considered.

"This family has been given every opportunity.

"They should recognise the reality that Australia has been very fair and they have had a very, very fair hearing, but haven't been successful.

"It's time to face that reality, and go."

The family's plight attracted international attention in 2002 when, during a mass escape from the now defunct Woomera detention centre, two of the children fled to Melbourne where they sought refuge in the British consulate.

Labor immigration spokesman Laurie Ferguson said the removal of the Bakhtiyaris seemed a "very precipitous move".

Mr Ferguson acknowledged the family had had "copious access to our legal system" and their refugee claims had been unsuccessful, but warned against forcibly deporting them.

"I don't want to see them deported if they have access to any other legal rights," he said.

Refugee advocate Marion Le said the family had been made into "pariahs"by the Government.

"The real issue here is the family and what long-term damage has been done to them," she said.

Meanwhile, Senator Vanstone said the actions of Iranians on a hunger strike inside the Baxter facility were "futile".

"The Government abhors these sorts of actions," she said.

"The detainees who are engaging in the action are not refugees.

"I strongly urge all those still involved in this futile action to cease immediately."

Three Iranians yesterday came down after spending more than a week on a rooftop at Baxter.

Others have stitched their lips in a hunger strike which began two weeks ago and has involved up to 27 detainees, according to refugee advocates. 

AAP

http://www.news.com.au/common/story_page/0,4057,11729402%255E2,00.html 

Bartlett pledges support for Baxter detainees

ABC ONLINE NEWS

Sunday, December 19, 2004. 7:28am (AEDT)

Australian Democrats Senator Andrew Bartlett says he will remain on a hunger strike as long as detainees at the Baxter detention centre in South Australia's north do.

Several of the hunger strikers, including those on the roof of the centre, have ended their strike, although refugee support groups say the protest is continuing inside.

The Queensland Senator, who will drink water but not eat, says he is protesting about the conditions for asylum seekers in Baxter.

"I'd also like to encourage the detainees to retain some hope," he said.

"I don't encourage detainees to go on hunger strikes.

"I've always encouraged them in the past not to do that, to pursue other means and I continue to encourage them not to do that but to indicate to them that we'll continue to support them."

Meanwhile, Senator Bartlett says the Federal Government's treatment of the Bakhtiyari family has been unjust and a disgrace.

Immigration officials arrived unannounced at the Adelaide home of Mrs Bakhtiyari and her six children early yesterday morning and moved them to secure housing at Port Augusta.

The Government has not said wether they will be deported, but says it had become untenable to allow them to continue to live in the eastern suburbs home.

"The Government and the department act close to Christmas, act in the night, act on the weekends and attempt to try and get away with what they're doing with less scrutiny," Senator Bartlett said.

"Part of my job is to highlight what they're doing and ensure there is scrutiny of incredibly callous an inhumane acts."

http://www.abc.net.au/news/newsitems/200412/s1268378.htm 

Bakhtiari legal action on horizon

By Sharon Mathieson

December 19, 2004
LAWYERS for Australia's most controversial asylum seekers, the Bakhtiari family, could launch legal action as early as tomorrow in a bid to stop the government deporting them to Pakistan.

Roqia Bakhtiari and her six children were removed yesterday from the suburban Adelaide house where they were living and taken to an immigration housing facility in Port Augusta, in South Australia's north.

Immigration Minister Amanda Vanstone authorised the move because Mrs Bakhtiari was stressed looking after her six children. 

But she added the Bakhtiari family should leave Australia and gave no firm guarantee they would be in the country for Christmas. 

Paul Boylan, lawyer for Mrs Bakhtiari's husband, Ali, who is being held at the Baxter detention centre, said there were legal options available to the family but refused to disclose them, fearing the government might try to counter any moves if they were made public. 

"There are things we can do and we might do them," he said from his home in Port Pirie, south of Port Augusta. 

"To explain it tells you what we might be doing but there are things we can do. 

"We'll be working tomorrow (on our legal options)."

Mr Boylan was travelling to Port Augusta this afternoon to meet the Bakhtiari family. 

He said their removal from Adelaide, where they had a relatively free existence and the children attended school, was further proof the government was determined to deport the Bakhtiaris. 

The family says it is from Afghanistan, but the government maintains it is from Pakistan and can safely return. 

All family members have been refused refugee status. 

"The government is not mucking about, they have wanted to deport the family for years now,'' Mr Boylan said. 

"They got right up their nose, and what we've been trying to do in the last 10 months was get the evidence we collected after Ali's RRT (Refugee Review Tribunal) tribunal before a court, but we can't do it because of the immigration act. 

"The stuff that we've got, which is much better than the government's evidence to say they are Pakistani, our stuff is a lot better, a lot more persuasive to say that they're Afghani. 

"But we haven't been able to get it considered."

The Bakhtiari family was thrust into the media spotlight when Alamdar and Muntazar Bakhtiari escaped from the Woomera detention centre in 2002 and sought asylum at the British Consulate in Melbourne while on the run. 

The boys, now aged 15 and 13, took their case to the Court of Appeal in London to argue British Foreign Secretary Jack Straw breached the European Convention on Human Rights when he failed to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities. 

They failed in their appeal. 

The immigration department refused to comment on the family's situation today, saying it could not speak about specific cases. 

AAP

http://www.news.com.au/common/story_page/0,4057,11734491%255E1702,00.html 

Refugee advocates say let the Bakhtiyari family stay

MEDIA RELEASE

19 Dec 2004

Refugee Action Coalition

Refugee advocates have condemned the latest moves by the government against the Bakhtiyari family and has called on the government to cease its persecution of the family.

The case has been an acute embarrassment to the government. The escape of the Bakhtiyari boys in 2002 drew international attention to the Howard government's treatment of refugees and the government has not forgiven them for that.

When Roquia and the children arrived in Australia, the government deliberately withheld information from them and Australian courts that Roquia’s husband, Ali Bakhtiyari had already been granted a temporary protection visa. 

"The family had the misfortune to arrive at the height of the government imposing its hard line deterrence against refugees and the family has suffered ever since," said Ian Rintoul, spokesperson for the Refugee Action Coalition.

"There is no doubt that the Bakhtiyari's are Hazara Afghans. Representatives of the Afghan community from Australia and Afghanistan itself has presented evidence to the government that the Bakhtiyari's are Afghan. They are of the strongest view that they are Hazara.

"But the Bakhtiyari family has become a political football for the Howard government. They are victims of a trial by media that has severely prejudiced their case. The government has even used discredited information from journalists to claim the Bakhtiyari’s are from Pakistan.

"We no longer believe the Minister is capable of a truly impartial assessment of the Bakhtiyari's case," said Ian Rintoul.

"We would like to see an urgent independent review of the case that included representatives of  the Afghan community and representatives of the United Nations Human Rights Commission.

"We are calling for the government to lift the threat of deportation. The Afghan government will not allow forcible deportations to Afghanistan and the Australian government knows that Hazara’s in Pakistan are also persecuted. If ever there was a case of the system failing those it should protect, this is it," he said.

"The Bakhtiyaris have suffered more than enough. It's time for common sense and compassion to prevail."

For more information, contact Refugee Action Coalition, Ian Rintoul mob 0417 275 713.

Community devastated after Bakhtiyaris moved

ABC ONLINE NEWS

Sunday, 19 December 2004

Friends of the Bakhtiyari family of asylum seekers are still reeling over the Federal Government's decision to move the family from Adelaide to secure housing in Port Augusta in South Australia's north.

The Bakhtiyaris were moved from the Adelaide house, where they have lived for the past year, yesterday morning after losing their legal fight to stay in Australia last week. The Federal Government is not ruling out their deportation before Christmas.

Two of the Bakhtiayri children attended Adelaide's St Ignatius College. Prayers for the family were offered at a church service held at the school this morning. Teacher Dianne Campbell says the community is shocked that no-one had the chance to say 'goodbye' properly.

"We can't just give one more hug and say goodbye, that's what's hurting me the most you know," she said.

http://www.abc.net.au/northandwest/news/200412/s1268586.htm 

Bakhtiaris ready to fight: lawyer

The Age

December 19, 2004 - 6:44PM

The Bakhtiari family were in good spirits and remained determined to resist attempts to deport them to Pakistan, lawyer Paul Boylan said.

Mr Boylan met with the two older Bakhtiari boys at the Baxter Detention centre, seeing them for the first time after the family was taken from Adelaide and moved to an immigration housing facility in Port Augusta, in South Australia's mid-north.

Immigration Minister Amanda Vanstone authorised the move because it was believed Roqia Bakhtiari was becoming too stressed looking after her six children.

But Mr Boylan said the family believed the move was designed to put more pressure on them to go.

Despite that he said the boys, who were taken from the housing facility to Baxter to meet him, were doing well.

"The boys are bearing up surprisingly well, they're quite bright and happy," Mr Boylan said.

"They've got a very strong resolve. They say they are not going to Pakistan and they will not do anything that might allow anyone to send them there.

"They are not going to consent to being taken to Pakistan and they are not going to go willingly."

At the same time Mr Boylan said the family was incredibly fearful of what was going to happen to them and had not been told anything in relation to their immediate fate.

The Refugee Review Tribunal (RRT) has ruled the Bakhtiari family was from Pakistan and has refused all family members refugee status, but the family claims to be from Afghanistan.

Mr Boylan said he had documents from governors of provinces in Afghanistan confirming the Bakhtiaris were Afghanis and a statement from a member of the Norwegian Refugee council in Kabul vouching for the Afghan nationality of Mrs Bakhtiari's brother Mahzer Ali.

"And there's evidence that the translation of a documents the government relied on to say they were Pakistani, the translations aren't correct," he said.

The Bakhtiari family was thrust into the media spotlight when Alamdar and Muntazar Bakhtiari escaped from the Woomera detention centre in 2002 and sought asylum at the British Consulate in Melbourne while on the run.

The boys, now aged 15 and 13, took their case to the Court of Appeal in London to argue British Foreign Secretary Jack Straw failed to protect them from inhumane and degrading treatment at the hands of Australian immigration authorities.

They failed in their appeal.

The immigration department refused to comment on the family's situation, saying it could not speak about specific cases.

As well as Mr Boylan, the Bakhtiari boys were visited by Fr Greg O'Kelly, the principal of St Ignatius College in Adelaide where they studied this year.

Mr Boylan said Fr O'Kelly wanted to assure the boys and other family members that they had not been forgotten.

© 2004 AAP
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Bakhtiyaris 'deported soon'

The Age

By Andra Jackson

December 20, 2004

The Bakhtiyari family, Australia's highest-profile asylum seekers, would be deported "as soon as reasonably practicable", an Immigration Department official said last night.

But he refused to say if the deportation would occur over Christmas, when the nation is distracted and on holiday.

On Saturday, six days after losing a High Court court bid to stay in Australia, Roqia Bakhtiyari and her children were suddenly moved from community housing in Adelaide to immigration detention in preparation for possible deportation.

The court had rejected an application that the Bakhtiyaris' youngest child, 14-month-old Mazhar, born in detention, should be declared an Australian national.

Supporters of the family will take their case to the United Nations Human Rights Commission amid claims that new evidence of the family's Afghanistan origin has not been properly considered.

Speaking from Port Pirie, lawyer Paul Boylan said the UNHCR in Geneva had been asked to examine the case.

The approach follows Immigration Minister Amanda Vanstone's refusal to allow a review, in the light of the new evidence, of the family's claim to be refugees who fled the Taliban.

The Government maintains that the Bakhtiyaris are Pakistan nationals who do not qualify for its protection.

The new evidence, in the form of affidavits, includes information about Ali Bakhtiyari's father's service in the 106th Hazara Pioneers in the British Army, and testimony about a mosque that the couple attended and where they were married.

The High Court heard last week that, as an Afghan national, Mrs Bakhtiyari's brother, Mazur Ali, voted in the country's recent elections. But it could not rule on the validity of the new evidence.

The court heard an application that Mazhar should be declared an Australian national.

In ruling that the Immigration Act did not allow this, Justice Kenneth Hayne acknowledged that "it is at least arguable that the applicant's parents are both citizens of Afghanistan as they claim".

http://www.theage.com.au/news/Immigration/Bakhtiyaris-deported-soon/2004/12/19/1103391638587.html 

Labor backs Bakhtiyari verdict

The Australian

Elizabeth Colman and Richard Sproull

December 20, 2004

LABOR'S immigration spokesman Laurie Ferguson yesterday joined the Howard Government in dismissing the Bakhtiyari family's plight, declaring the asylum-seekers' story lacked "credibility" and they should leave Australia.

Adopting the stance of Immigration Minister Amanda Vanstone, Mr Ferguson said the family had had a "reasonable" go and should leave voluntarily. 

Lawyers for the family are preparing to launch legal action this week in a bid to prevent their forced removal to Pakistan. Roqia Bakhtiyari and her six children, aged one to 15, were spirited from their Adelaide home at 7am on Saturday by up to 50 guards and officials from Baxter detention centre. 

The children were woken by the guards and taken to a community detention facility near Baxter in Port Augusta. 

The family were in "strong spirits" yesterday, according to Greg O'Kelly, the principal of Adelaide's St Ignatius's College where Alamdar Bakhtiyari, 16, was preparing to go into Year 12. 

Friends and community workers hold fears the family may be deported at any time. 

The Australian understands there is no legal impediment to deporting the Bakhtiyaris if they do not go voluntarily, ahead of any further legal action by their lawyers. 

Senator Vanstone said at the weekend that it was preferable the family leave Australia of their own accord. 

But Mr O'Kelly said the family were digging in. "They've been interviewed, they've been asked for fingerprints, signatures, and they've refused all that," he said. "They said there's no way they can go to Pakistan. They are not Pakistani. They will not do anything that will help the Government send them to Pakistan where they do not belong." 

It was revealed yesterday that the family had asked representatives to negotiate with Immigration Department officials for their voluntary return to a city in Afghanistan. Talks began 13 days ago about the move but ended "abruptly" on Friday, according to Dale West, director of Catholic Welfare Agency Centacare in Adelaide. 

"We went into those negotiations in good faith and then there is the sort of operation that was conducted," Mr West said. "There was ... up to 50 people at the house, I am now told by the boys." 

Mr West said he believed the family would be deported as early as last night as there was "no way the Government would want Mazhar Bakhtiyari being photographed looking through the wire". 

"They just don't want that at Christmas time," he said. 

Like many friends and advocates of the family, Mr West believed there was "no doubt" the children were Afghani, and that the Government was in a political dilemma after declaring them to be from Pakistan. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,11737927%255E2702,00.html 

Welcome to the lucky country – and be locked up

The Advertiser

EDITORIAL

20dec04
OUR so-called lucky country has turned nasty.

In a dawn raid which carried overtones of Nazi Germany, government employees descended on a suburban Adelaide home and ordered a family out.

Given minutes to get dressed, they were driven three hours away from friends and community support, then locked up.

The family at the centre of the drama – which symbolically unfolded only a week before Christmas – are the Bakhtiyaris.

Roqia Bakhtiyari, her husband and their six children sought refugee status in Australia, but after years of legal argument they have been rejected.

As recently as last week, the family – which has been living at Dulwich for 16 months – had been negotiating with the Government about their departure from Australia.

Then, without warning, they were forcibly removed from their home. The children were woken at 7am on Saturday to find immigration officers in their rooms. They were given no chance to farewell friends, thank those who had supported and educated them or even pack their belongings.

Immigration Minister Amanda Vanstone argued their relocation to the department's residential housing project at Port Augusta was "a better move for the family".

She said Mrs Bakhtiyari "had all the children, and shouldered a tremendous amount of stress" without seeing her husband – who is locked in Baxter Detention Centre.

This is a shallow attempt at justifying a heartless, harsh and unnecessary stance.

It fails to take account of the community support Mrs Bakhtiyari and her children had in Adelaide, or the fact they will remain separated from their husband and father.

It makes no allowances for the effort the children had put into their education, sport and community, which in turn provided them with security and nurture and integration. It surely, too, is a contravention of human rights and the rights of children.

Australia, rightly, has a strong policy to deter illegal immigrants. But these people posed no danger to Australia. They have proved to be hardworking, positive members of the community.

The Government had the opportunity to show compassion in this case, but has been found wanting.

http://www.theadvertiser.news.com.au/sectionindex2/0,5935,editorialopinion%255E%255ETEXT,00.html 

Students rally behind detained Bakhtiyari family

The Advertiser

By LAURA ANDERSON

20dec04

SCHOOL students have begged the Federal Government to show compassion after two classmates were returned to immigration custody with their family at the weekend.

The high-profile Bakhtiyari family of eight are now in detention in Port Augusta awaiting their fate.

Roqia Bakhtiyari and her six children were seized from their Dulwich home of 16 months by immigration officials in a dawn raid on Saturday.

Not given time to pack, yesterday tokens of their life in Adelaide remained in the house – pendants from sporting wins, Christmas decorations and a child's bike.

The family's return to detention came after they exhausted their last legal avenue in their bid to stay in Australia as refugees. 

Friends of the two eldest children Alamdar, 16, and Montazer, 14, – who were popular students at St Ignatius College – have appealed to the Government to release them.

Year 9 student Sam Hooper, 15, said the idea of not seeing his friends again was very upsetting.

"I have talked to mates who are really upset and shocked," he said. "Some people can't understand it. Let them stay, let them be amongst us, let them live their life."

Fellow students Anthony Kunda and Davide Cavuoto, both 15, said they wanted the boys to be able to come back to school.

"The Government needs to be more compassionate, they were allowed freedom and then had it taken away," Davide said.

Along with their siblings Nagina, 12, Samina, 10, Amina, 7, and 14-month-old Mazhar, the boys have been living with their mother in the community while their father Ali remained at the Baxter Detention Centre.

Immigration Minister Amanda Vanstone said putting the family into the residential housing facility in Port Augusta meant they could see their father and was a "better move for the family". 

She said if the family did not leave Australia voluntarily then deportation was an option that would be considered.

However, it was revealed yesterday that the family had been in negotiations for the past week with the Immigration Department about a voluntary return to Afghanistan.

Centacare director Dale West said he had been negotiating for the family since Monday.

But the Department believes the family is from Pakistan not Afghanistan. 

Mr West, who spoke with the family after they were sent back to detention, said their greatest fear was being sent to Pakistan.

"It is a genuine fear they are at a very real risk," he said.

St Ignatius headmaster Father Greg O'Kelly saw the boys yesterday and said they had been "heartened by the news of the support".

However, he said the school community was "hurt, angry and very sad" about the move.

"It does worry you as an Australian citizen that these things can happen in such a deceitful and dishonest way," he said.

Lawyer Paul Boylan is still considering the family's options.

Meanwhile, Democrats senator Andrew Bartlett has started a hunger strike in support of about 15 Iranian asylum seekers who have refused food at Baxter for two weeks. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,11737811%255E911,00.html 

Bakhtiyaris 'making fools' of Australians

ABC ONLINE NEWS

Monday, December 20, 2004. 5:00pm (AEDT)

The Foreign Minister says people who claim asylum when they are not genuine refugees are making fools of the Australian public, and should not be allowed to stay in the country.

Alexander Downer has made the comments as the Bakhtiyari family, who have sought asylum in Australia, prepare to be deported.

The family was sent to the community housing project near the Baxter Detention Centre at Port Augusta early on Saturday morning after losing their legal battle to stay in the country.

Foreign Minister Alexander Downer says the Bakhtiyaris have been found not to be refugees and should return to Pakistan.

"I don't think you should make a fool of the Australian people and come to our country and claim to be a refugee when you're not a refugee," he said.

"If you're found not to be a refugee and you've been falsely claiming to be a refugee you should go back home and they should go back to Pakistan where they came from."

http://www.abc.net.au/news/newsitems/200412/s1269235.htm 

Vanstone defends timing of Bakhtiyari move

ABC ONLINE NEWS

Monday, 20 December 2004

Federal Immigration Minister Amanda Vanstone stands by the weekend raid.Insiders

Federal Immigration Minister Amanda Vanstone has again defended the Government's decision to move the Bakhtiyari family back to community detention in Port Augusta.

Roqia Bakhtiyari and her six children were awoken in their Adelaide house on Saturday morning and taken back to the community housing project near the Baxter immigration detention centre.

The Federal Government says the Bakhtiyaris have exhausted their legal avenues to stay in Australia and it is not ruling out deporting them to Pakistan before Christmas.

Senator Vanstone says moving the family without warning was necessary.

"I think people that describe it as a dawn raid, they're obviously not up at dawn," she said. 

"Dawn starts at about five or half past in summer, it's broad daylight at seven and once you get to nine o'clock families have set out for the day.

"So you're pretty much stuck with doing these sorts of things fairly early in the morning."

Meanwhile, Dale West from Catholic welfare agency Centacare says the family is willing to return to Afghanistan, but not to Pakistan. 

"That's because the thing they fear most is in fact going to Pakistan, they claim and continue to claim that they aren't from there," he said. 

But that is an argument Ms Vanstone does not accept.

"The family have had their claims tested and they've been unsuccessful and we are satisfied that they are Pakistani," he said.

http://www.abc.net.au/northandwest/news/200412/s1268925.htm 

Government rejects Bakhtiari appeal

news.com.au

By Steve Larkin

December 20, 2004

THE Federal Government today dismissed appeals from the Bakhtiari family to be returned to Afghanistan amid criticism it lacked compassion for the family's plight.

Immigration officials on Saturday removed Roqia Bakhtiari and her six children from the Adelaide house where they had been residing and put them in detention in an immigration housing facility at Port Augusta in South Australia's north.

The head of the family, husband and father Ali Bakhtiari, remains in the nearby Baxter detention centre. The family has now exhausted all avenues in its bid to secure refugee status in Australia.

Immigration Minister Amanda Vanstone today said she was amazed at suggestions the family, which says it is Afghani but the government maintains is Pakistani, would voluntarily return to Afghanistan.

“You know I'm just amazed, in one sense, at this family,” she told Adelaide radio station 5AA. 

“We have spent hundreds of thousands of dollars defending legal actions where they have said 'we're Afghani and we can't go home'.

“And now what do they say – 'oh, well, we'll go home but only if you get us to Afghanistan'.

“I'm sorry, I thought the last four years they've been telling us they couldn't possibly go back to Afghanistan.

“We think they're Pakistani.”

Senator Vanstone has said Australian authorities have spent about $500,000 processing the family's case.

South Australia's acting premier Kevin Foley today criticised the timing of the Federal Government's decision to return Roqia and the children to detention.

The mother and children had been living under immigration supervision at a suburban Adelaide house with State Government carers.

“Clearly, it would appear to me on the surface that it was a very unfortunate time to be taking such action on the eve of Christmas,” Mr Foley said.

“But I think perhaps a degree of compassion on the eve of Christmas would not have been a difficult ask of the Commonwealth.

“The action taken in the last few days was unfortunate in its timing.

“Having children in detention, I think, is something that we should avoid, it's something that I think is not particularly endearing as a nation.”

Australian Democrats leader Andrew Bartlett said today he was convinced Ali Bakhtiari was Afghani.

“I'm personally quite convinced that he's Afghani and he was originally assessed to be a refugee,” Senator Bartlett said.

Senator Bartlett is currently on a hunger strike in support of asylum seekers fasting at the Baxter detention centre.

Up to 27 detainees have been involved in a hunger strike that began two weeks ago, according to refugee advocates, but three Iranians ended their strike on Friday after spending more than a week on a rooftop at the centre.

Others have stitched their lips together.

Senator Vanstone today said it was irresponsible for Senator Bartlett, as a member of parliament, to set an example that could result in serious health problems.

“For a member of parliament to engage in such action sends a message to people, both inside and outside immigration detention, that a hunger strike is an acceptable form of protest,” she said.

“Given the potential health risks to individuals from such action it's not an appropriate form of protest and so its a very foolish thing for Senator Bartlett to do.”

Senator Bartlett said he was coping well with no food, had been careful to drink plenty of fluids and had checked in with a doctor who had given him the all clear.

He said he hoped his protest would draw attention to asylum seekers' plight and said he had received positive feedback from refugee advocates encouraged about the attention. 

AAP
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Family loses fight after four years

The Age

By Angela O'Connor

December 21, 2004

Ali Bakhtiyari arrived in Australia about four years ago claiming to be a Hazara Afghan who had been persecuted and tortured by the Taliban.

He stayed at Port Hedland detention centre until he was granted asylum in August 2000. He lived and worked in Sydney while he waited for his wife Roqia and their five children to join him in Australia.

Because they arrived separately, their claims were processed separately. She and the five children were placed in detention at Woomera.

Mrs Bakhtiyari has had another child, Mazhar, now 14 months, who the High Court has decided is not entitled to Australian citizenship because his parents are illegal immigrants.

The family have become Australia's most high-profile asylum seekers while a battle rages over their true identity.

They have always claimed they are from Afghanistan while the Department of Immigration says they are from Pakistan.

In 2002 Age reporter Russell Skelton went to the Afghan province of Uruzgan to check on Mr Bakhtiyari's claim that he came from a village called Charkh. No one in that village, or two others he claimed to have come from, knew or remembered him.

In February 2002, Mrs Bakhtiyari's brother, Mahzer Ali, made world headlines when he threw himself on razor wire at Woomera detention centre. He was later deported to Pakistan.

In June 2002, the two eldest boys, Alamdar and Muntazar, escaped from Woomera and made their way to Melbourne where they tried to obtain asylum at the British consulate. This month Britain's Court of Appeal in London rejected their claims that they had been unlawfully ordered out of the consulate. In June this year the Family Court ordered the family's five oldest children be freed. They have since been living in Adelaide.

After 20 court actions, it now appears that the Bakhtiyaris will be deported. On Saturday, immigration officials took Mrs Bakhtiyari and her six children from their suburban Adelaide home to immigration detention.

http://www.theage.com.au/news/Immigration/Family-loses-fight-after-four-years/2004/12/20/1103391703432.html 

Headmaster blasts 'totalitarian' act on family

The Age

By Deborah Gough

Social Affairs Reporter

The headmaster of Australia's most well known asylum seekers, the Bakhtiyari brothers, has criticised the sudden removal of their family from their home as similar to that of a totalitarian regime.

St Ignatius College headmaster Greg O'Kelly sent a letter to The Age after Roqia Bakhtiyari and her six children, including students Alamdar and Montazer, were taken from their home in community detention in Adelaide at 7am on Saturday.

"It is totalitarian to come into a house of sleeping children and to have these children woken by what was probably unsmiling strangers," Father O'Kelly told The Age.

"That's the sort of thing that we read about in areas we in Australia are generally against. I think people would consider that very unAustralian."

Yesterday, he met the boys, their father Ali and his lawyer, Paul Boylan, at the Baxter Detention Centre, South Australia, where Mr Bakhtiyari is held. The family is now at a separate detention facility near Baxter.

In a letter to The Age, Father O'Kelly urged the Howard Government to show clemency to the family.

He said the children's high profile had worked against them after they escaped from the Woomera Detention Centre and sought asylum at the British consulate in Melbourne at the behest of refugee advocates.

"I think there is a mindset against the family by certain high officials with the (immigration) department because they embarrassed the department," Father O'Kelly said.

He said the boys had integrated well into the community. Montazer, who graduated from year 9 this year, was known at school at "Monty" and was a fine cricketer.

Both brothers were good at soccer and Alamdar, who is in year 11, was presented with the school prize for English as a second language this year. They were Port Power supporters and had attended games.

Father O'Kelly described suggestions that Mrs Bakhtiyari was not coping without her husband as political persiflage - her husband had visited every three weeks.

http://www.theage.com.au/news/Immigration/Headmaster-blasts-totalitarian-act-on-family/2004/12/20/1103391703429.html 

The new Australian fair go

The Age

Bob Ellis

December 21, 2004

The Bakhtiyaris are to be sent to Pakistan. To Australia's shame. By Bob Ellis.

And so the story moves towards its end. The Bakhtiyari family's phones have been confiscated and they wait in the Baxter detention centre to be taken to Pakistan. They are asking to go to Afghanistan because that is where they come from, but Amanda Vanstone won't let them go there. Although they speak no Pakistani language and speak Farsi, the language of their home region of Uruzgan in accents appropriate to the region, they will go instead to Quetta, in Pakistan. How do we know they come from Afghanistan? Well, the Governor of Sharestan said they did in a document signed on September 7, 2002, naming all the children. Roqia Bakhtiyari's brother, Muzar Ali, voted, according to the Norwegian Refugee Council, in the Afghan election of last October 9, a right he has as a registered (and investigated) Afghan citizen.

Justice Kenneth Hayne of Australia's High Court, moreover, said on Monday of last week they may well be Afghans. "It is at least arguable," he said while ruling the baby, Mazhar, though born in Adelaide, was somehow not an Australian, "that the applicant's parents are both citizens of Afghanistan as they claim".

They look and sound like Afghan Hazaras. The father Ali, when I showed him a cricket game on television, was mystified by it, unusual in a Pakistani, and asked me only if Ponting was an Afghan. The mother, Roqia, when asked, identified Afghan tribal recipes for bread and sour milk, and told how her village celebrated the birth of children.

But where was that village and what is its name? Ali drew a map that showed in central Uruzgan a village called Charkh next to a village called Chenar under mountains called Daikwidi. They are all there where he said they were, but an Australian reporter, Alastair McLeod, later killed, went to a place 160 kilometres north of the real one. The translator he brought with him belonged to the murderous Northern Alliance, and to him, of course, the fearful villagers in subsequent valleys professed unanimous ignorance of everything. Bakhtiyari? Never heard of him. Roqia's brother, Muzar, dumped in Quetta so peremptorily that the immigration officers with him were arrested for lacking visas, went back to the real Charkh and got and sent proof that Ali and Roqia are who they said they are. No court has yet considered this.

Asked yesterday if she had read their file, Amanda Vanstone said she hadn't. Asked if she had seen any evidence that they were Pakistanis, she said she hadn't. Asked if she'd seen, or anyone had seen, their Pakistani birth certificates, she agreed there weren't any. She said, however, that they had had a "fair go" - including, apparently, 32 months behind razor wire - and that fair go was now, sadly, fading to black. She never visited Woomera and, though a lawyer, never looked at the evidence.

That Ali is a Pakistani depends on a document that is not signed or dated and indicates one Akhbar Ali to have been born in Quetta, Pakistan. The names of his family - Mariam, Zakia, Sikander and Ghazanfar - are not those of Ali Bakhtiyari's family. On this alone, an unsigned, undated document with the wrong names in it, he is held to be from Pakistan, none of whose languages he or his children speak.

Alamdar is in year 11 at St Ignatius' College and doing scholastically well. Montazar, in year 10, is thought a world-class soccer player and won the school medal for his ability. The little girls Nagina, Samina and Amina have made friends at school who are now crying on talkback radio.

What has all this suffering been about? Well, for the Government to admit it was wrong and by its significant errors and cover-ups caused more suffering than Lindy Chamberlain's family endured would raise the question of the many libels it has committed against this family. It let it be known, for instance, that Ali was an "electrical plumber" from Quetta but never gave the address of his shop. It let it be known he was a rich man with businesses in Saudi Arabia, and Alan Ramsey, the fool, printed this in his column. It let it be known, last week, that Roqia was so stressed with parenting that she would be better off in Quetta, begging with her family on the streets.

And it did not let it be known there is a tiny village called Quetta, not far from Charkh. Which may be where the confusion began.

It has got, in short, a lot of answer for, and pay damages for, perhaps, in what may turn out to be - if our democracy survives - Australia's Dreyfus case.

It began, of course, as cover-ups usually do, with an honest mistake. Roqia couldn't identify some Afghan currency. But it was Northern Alliance currency, then unknown in her district. When she was rejected because of this, and it found out Ali had already been accepted - correctly - as a fugitive from the Taliban, it had to prove his story also was false. And it told so many tales about him that no one remembers now any more what it is they said he did wrong.

He did nothing wrong, of course, just try to save his family from slaughter by selling up and risking all on a perilous journey to a better, kinder land.

And now the story moves towards its end.

Merry Christmas, Bakhtiyaris?

Bah, humbug.

Bob Ellis is a Sydney author.

http://www.theage.com.au/news/Opinion/The-new-Australian-fair-go/2004/12/20/1103391697925.html 

NZ asked to give Bakhtiyaris a lifeline

The Age

By Penelope Debelle, Misha Schubert, Meaghan Shaw

December 21, 2004

New Zealand has been asked to grant asylum to Ali and Roqia Bakhtiyari and their six children, who are on the brink of deportation from Australia after four years and 20 separate legal actions.

In a letter cleared by the South Australian Government, the Catholic welfare agency Centacare has asked New Zealand Immigration Minister Paul Swain for clemency.

A spokesman for the NZ Immigration Department said he was unaware of the application.

But when she visited Australia in March, NZ, Prime Minister Helen Clark said her country would respond to any request from the United Nations High Commissioner for Refugees to take asylum seekers. The UNHCR said last night it had made no application on the Bakhtiyari's behalf.

The last-ditch plea from South Australia came as Immigration Minister Amanda Vanstone ruled out using her discretionary powers to grant asylum to the family, saying they should accept the verdict of the courts. "They haven't been found to be refugees - they've been found to be Pakistani and in my view should go back to Pakistan," she said.

Lawyers for the family said Australia's immigration laws prevented new material being used to overturn a finding of the Refugee Review Tribunal.

The head of Australia's Hazara Afghan community, Hassan Ghulam, yesterday vouched for the family, who were forcibly returned to immigration detention at Port Augusta on Saturday.

Mr Ghulam, an Australian citizen who supported Afghan asylum seekers in Indonesia and Nauru, said he had met Ali and Roqia Bakhtiyari, and Mrs Bakhtiyari's brother Mahzer Ali who was deported to Pakistan earlier this year but is now living in Afghanistan.

"I am sure these people are from Afghanistan," Mr Ghulam said. "I have met them, I know their story, I know the detail. They are from Afghanistan."

The family could have lived temporarily in Pakistan, but their language, dress, habits, and detailed knowledge of the country proved they were Afghans, he said. Mrs Bakhtiyari's spoken dialect was pure Hazaragi and her knowledge of the area was consistent with where she claimed to be from.

Documents used by the Federal Government as proof that Mr Bakhtiyari was really from Pakistan were clearly fakes, he said. Clues to this included an oddly positioned photograph, suggesting the identity document had been "fiddled with".

Mr Gulam's claims came as a child psychiatrist who visited one of the Bakhtiyari children two weeks ago warned that the boy's mental health was in "real danger".

"It's as serious as it gets - depression, post-traumatic stress, and all the effects of unlimited detention," said Jon Jureidini, from Adelaide's Women's and Children's Hospital.

But Foreign Minister Alexander Downer accused the Bakhtiyaris of trying to fool Australians about their identity.

"I don't think you should make a fool of the Australian people and come to our country and claim to be a refugee when you're not a refugee," he said.

Despite the request to New Zealand, refugee advocates do not have high hopes for the family's chances of asylum there.

Centacare director Dale West said last night he had received acknowledgement of the letter but was less optimistic about New Zealand accepting them because the situation had become more political since the family had returned to detention. "New Zealand doesn't want to embarrass Australia," Mr West said.

http://www.theage.com.au/news/Immigration/NZ-asked-to-give-Bakhtiyaris-a-lifeline/2004/12/20/1103391703551.html 

Early morning brings dreaded arrival

The Age

By Andra Jackson, Penny Debelle

December 21, 2004

It is usually about 5 or 6 o'clock in the morning when immigration officials come to collect a deportee.

No notice is given and there is little time to say goodbyes.

Often deportees are not given time to pack their belongings - a concern to refugee advocates who say they may have with them material that could put them at risk in the country to which they are returned.

Detainees are handcuffed and removed by two armed employees of the detention centre. Those who resist are usually sedated. Some say they have been beaten before they are removed, Asylum Seeker Resource Centre campaign co-ordinator Pamela Curr said.

Charter flights are used to transport detainees to major airports where they are transferred to international flights.

Phil Chilton, a spokesman for the Refugee Rights Action Network, said protesters who tried to stop the deportations were kept well clear.

His organisation is concerned that deportations often take place without the knowledge of the detainee's lawyers.

Mr Chilton said he believed the Dutch airline KLM refused to handle deportations and that Qantas had expressed concerns.

Malaysian Airlines and UEA have been used in the past, but a Malaysian Airlines pilot and crew recently refused to fly a Sri Lankan deportee who tried to harm himself.

When he was deported some weeks later, he was handcuffed throughout the flight, even when going to the toilet, Ms Curr said.

An Immigration Department spokesman said the timing of deportations was not disclosed in advance for "operational reasons".

In one operation, in August 2001, 31 detainees considered at high risk of escape or harming themselves were forcibly removed to Syria using handcuffs, batons and restraining belts. Some had up to four guards, employed by the private company Australasian Correctional Management, according to evidence to the NSW Industrial Relations Commission.

Last year, the Immigration Department forcibly removed 3390 people from Australia.

http://www.theage.com.au/news/Immigration/Early-morning-brings-dreaded-arrival/2004/12/20/1103391703438.html 

Govt needs to guarantee Bakhtiyari family’s safety

Kate Reynolds Media Release

Monday, December 20, 2004
The Australian Democrats are calling for the Federal Government to fund an independent human rights monitor to accompany the Bakhtiyari family if they are forced to leave Australia.

Democrats Refugee spokesperson Kate Reynolds said, regardless of whether the family agreed to return to Afghanistan or was sent against their wishes to Pakistan, the Minister for Immigration must agree to an independent report on their safety and wellbeing.

"If, as the Minister claims, they will not suffer any form of persecution, torture or imprisonment when they are returned, then she should agree to an independent report," she said.

"The government has already spent hundreds of thousands of dollars fighting the family's claims in the courts, and hundreds of thousands of dollars keeping them in Baxter and in community detention.

"Surely spending a few thousand dollars on plane fares and accommodation for an independent human rights monitor is a justifiable expense of taxpayers money, given the enormous support shown by the community for this family.

"Given the family's experience at the hands of this government, few Australians would question our responsibility to ensure the safety of Mr and Mrs Bakhtiyari and their six children if they are forced out of the country.

"Our government has shown a steely determination in its refusal to allow the family to stay, and the unnecessarily harsh way the Mrs Bakhtiyari and the children were snatched from their beds and their home on Saturday morning has further angered and shamed many Australians.

"Even at the last minute the Government could show a little compassion and allow the family to say goodbye to their friends and supporters before they leave Australia to face a very uncertain future."

NZ may take Bakhtiari family: Centacare

The Age

December 21, 2004 - 9:24AM

New Zealand is considering taking in the Bakhtiari family after Australia rejected their appeals to be returned to Afghanistan, Catholic welfare agency Centacare said.

The federal government on Monday dismissed the family's appeals to be returned to Afghanistan amid criticism it lacked compassion for the family's plight.

Centacare director Dale West said he wrote to the New Zealand government last Friday, urging them to consider granting the Bakhtiaris asylum.

He plans to meet the family to discuss their options.

"They have received my letter and the indications are that the New Zealand government will consider our request for the Bakhtiari family to go to New Zealand," Mr West told ABC radio.

"I don't hold any great optimism, I don't hold any particular pessimism."

Roqia Bakhtiari and her six children were removed on Saturday by immigration officials from an Adelaide house where they had been residing and placed in detention in Port Augusta.

Husband and father Ali Bakhtiari remains in the Baxter detention centre with the family having exhausted all avenues of trying to secure refugee status in Australia.

The family has claimed it is Afghani, but the federal government maintains it is Pakistani.

Mr West said there were humanitarian grounds and compassionate reasons to consider before forcing the Bakhtiaris from Australia.

"I think there are a number of people who believe that this family deserve special consideration," he said.

"The system has determined that the family is not able to stay in Australia and so what we're left with is an appeal to Minister Vanstone, in the first instance, to support the family in their wish to leave voluntarily to a country where they certainly believe that they will be in a safer set of circumstances than if they are forcibly removed from Australia."

© 2004 AAP

http://www.smh.com.au/news/National/NZ-may-take-Bakhtiari-family-Centacares/2004/12/21/1103391731465.html 

NZ rejects request to take Bakhtiyari family

ABC ONLINE NEWS

Tuesday, December 21, 2004. 12:14pm (AEDT)

The New Zealand Government has rejected a request to take the Bakhtiyari family.

Last Friday, the Catholic welfare agency Centacare wrote to New Zealand Immigration Minister Paul Swain requesting asylum for the Bakhtiyaris.

The family is now in Port Augusta after being moved out of their Adelaide suburban home last Saturday.

They are expecting to be deported to Pakistan within days.

Mr Swain says New Zealand will not even consider the request as Australia has already determined the family are not refugees and New Zealand will not intervene. 

Foreign Minister Alexander Downer has accused the Bakhtiyari's of trying to fool Australians about their identity. 

The Refugee Review Tribunal found they were Pakistani when they claimed to be from Afghanistan. 

The family are now being detained at Port Augusta and are expected to be deported by the end of the week.

http://www.abc.net.au/news/newsitems/200412/s1269716.htm 

Supporters seek new country for Bakhtiyaris

ABC ONLINE NEWS

Tuesday, December 21, 2004. 6:17pm (AEDT)

Supporters of the asylum-seeking Bakhtiyari family are looking for an alternative country to take the family of six, so they can voluntarily leave the country.

New Zealand has officially refused to help.

The Australian Government says the Bakhtiyari family come from Pakistan, not Afghanistan as they claim.

It says the family will be deported there if they do not agree to leave voluntarily.

Last Friday, the Adelaide-based Catholic welfare agency Centacare wrote to the New Zealand Immigration Minister and requested that New Zealand take the family as refugees.

However, a spokesman for New Zealand says that the country is not willing to.

Centacare director Dale West says other countries could be approached on humanitarian grounds.

"The family's profile has very much worked against them and it's in that context that we believe there are humanitarian grounds for other countries to consider accepting this family," Mr West said.

The mother, Roqia, and her six children are currently in secure housing in Port Augusta, in South Australia.

The father, Ali, is in the Baxter Detention Centre in Port Augusta.

http://www.abc.net.au/news/newsitems/200412/s1270055.htm
Bakhtiaris won't be deported by Xmas: Vanstone

The Age

December 21, 2004 - 6:34PM

Australia's highest-profile asylum seekers, the Bakhtiari family, would not be deported before Christmas, Immigration Minister Amanda Vanstone said today.

As New Zealand today refused to offer refuge to Ali and Roqia Bakhtiari and their six children, Senator Vanstone said she well understood public interest in the fate of the family, who face imminent deportation.

The Government maintains the family is from Pakistan, not Afghanistan as they claim.

Roqia and her six children were taken from an Adelaide house on Saturday into immigration detention at Port Augusta in South Australia's north, prompting advocate fears they would soon be deported.

The head of the family, husband and father Ali Bakhtiari, remains in the nearby Baxter detention centre.

NZ Immigration Minister Paul Swain today said his country would not accept the Bakhtiaris because they had been judged by Australia as failing to meet refugee requirements.

Mr Swain received a letter from Australian Catholic welfare agency Centacare, asking NZ to accept the family, but he had not received a formal request from Canberra.

"Australia has determined that these people are not refugees," Mr Swain said.

"New Zealand will not be accepting these people as refugees. I will not be considering this request nor will I be intervening.

"The New Zealand Government does not intervene in the Australian refugee determination process."

Centacare director Dale West wrote to the New Zealand Government on Friday requesting consideration of asylum for the family.

The last-ditch plea to New Zealand followed the Federal Government's dismissal of an appeal from the Bakhtiari family to be returned to Afghanistan.

The family has exhausted all avenues in its bid to secure refugee status in Australia.

"I will not publicly canvass details of voluntary departure or removals in individual cases," Senator Vanstone said today.

"I can confirm, however, that the family will not be moved before Christmas.

"It must be remembered in any discussion about the Bakhtiari family that their claims for refugee status have been tested and retested, including through 20 separate legal actions related to their claims.

"The family has received more than a fair go and should now accept the outcome of the ... administrative and legal processes."

Mr West said there were humanitarian grounds and compassionate reasons to consider before forcing the Bakhtiaris from Australia.

"I think there are a number of people who believe that this family deserve special consideration," he said.

"The system has determined that the family is not able to stay in Australia and so what we're left with is an appeal to Minister Vanstone, in the first instance, to support the family in their wish to leave voluntarily to a country where they certainly believe that they will be in a safer set of circumstances than if they are forcibly removed from Australia."

AAP

http://www.smh.com.au/news/National/Bakhtiaris-wont-be-deported-by-Xmas-Vanstone/2004/12/21/1103391762235.html 

Family cannot come here - Swain 

21 December 2004

© 2004 NZCity, IRN 

Paul Swain says New Zealand does not interfere in the Australian refugee determination process

Immigration Minister Paul Swain says New Zealand will not be accepting the notorious Bakhtiari family as refugees.

Mr Swain confirms he has received a letter from Australian Catholic welfare agency Centacare asking the New Zealand government to accept the Bakhtiaris.

Australia yesterday dismissed the family's appeals to be returned to Afghanistan, maintaining they are actually Pakistani.

The family has now exhausted all avenues of trying to secure refugee status in Australia.

On Saturday, Roquia Bakhtiari and her six children were placed in detention in Port Augusta.

Husband and father Ali is already in detention.

Paul Swain says New Zealand does not interfere in the Australian refugee determination process. 

http://home.nzcity.co.nz/news/default.asp?id=46064&c=w 

A harsh world

The Age

Letters

22 December 2004
Yes, Senator Amanda Vanstone, I much prefer your idea of kids, teenagers and adults learning from a member of Parliament. Your decision to announce the removal of the Bakhtiyari family has taught me the original meaning of Christmas, that there is no room at the inn for the disadvantaged. Hunger strikes are redundant - we have already learnt to starve ourselves of compassion.

Michael Virant, Balaclava

Bags packed, but deportation delayed

The Age

By Geoff Strong, Port Augusta

Meaghan Shaw, Canberra

December 22, 2004
The Bakhtiyari family will not be deported until after Christmas, says Amanda Vanstone.

With the packing of a few cardboard boxes that contain their lives, the Bakhtiyaris are preparing for the inevitable.

But their seemingly hopeless bid to build a new life in Australia will be prolonged for a few days at least, with Immigration Minister Amanda Vanstone yesterday guaranteeing they would not be deported before Christmas.

Senator Vanstone's remarks came after New Zealand rejected a last-ditch request to grant the family asylum.

New Zealand Immigration Minister Paul Swain said both countries followed the same rules when determining refugee status and his Government would not interfere. "Australia has determined that these people are not refugees," he said. "New Zealand will not be accepting these people as refugees. I will not be considering this request."

Ali and Roqia Bakhtiyari and their six children became Australia's highest-profile asylum seekers during four years in detention and 20 legal actions. The Government says they are Pakistani, while the family says it fled the Taliban regime in Afghanistan.

The Government wants the family to leave voluntarily after all their legal challenges ended last week, or else be deported to Pakistan - a country it considers unsafe for Australian travellers.

Last week the Government warned Australians to defer non-essential travel to Pakistan and urged people already there to consider leaving because of reports of planned terror attacks.

The family says that, if it is going to be deported, it should be sent to Afghanistan.

Mrs Bakhtiyari and her six children were taken from their family home in community detention in Adelaide at 7am on Saturday and taken to a residential housing project in Port Augusta, near the Baxter detention centre, where Ali Bakhtiyari is held. Yesterday they were taken for a meeting with Mr Bakhtiyari.

Dale West, the director of Catholic welfare agency Centacare, which made the request to NZ, said he was disappointed with the response.

He said the family was traumatised by its removal from Adelaide, which included 14-month-old baby Mazhar being pulled out of his bed without a bottle or change of nappy for the three-hour journey.

Victorian Premier Steve Bracks yesterday joined those urging the Government to reconsider. : "Christmas is an important time to be compassionate and show humanity to others," he said.

Senator Vanstone said she understood the community interest but such "narrowly focused emotion" clashed with the need to apply the law equally to all refugee claimants.

"My heart and compassion at this time goes to people in refugee camps who are desperately hoping for settlement in a country like Australia," she said. "This family has received more than a fair go and should now accept the outcome of the rigorous and exhaustive administrative and legal process."

The residential housing project where they have been placed since the weekend is wedged between a caravan park and housing commission homes in a Port Augusta backstreet.

A double-layer metal fence monitored by security cameras segregates them from the world outside. Rubbish bins piled high with empty pizza containers, soft drink bottles and other junk food indicate the inmates got a taste of, if not the chance to fully participate in, the Australian good life.

http://www.theage.com.au/news/Immigration/Bags-packed-but-deportation-delayed/2004/12/21/1103391769664.html 

Family the victims of cruel deed, says nun

The Age

By Daniella Miletic

December 22, 2004
It was a tough pre-Christmas blow, and Sister Brigid Arthur feels a little deflated.

Two-and-a-half years ago she escorted Woomera detention centre escapees Alamdar and Muntazer Bakhtiyari to the British consulate in Collins Street to seek political asylum.

She never knew the boys before that day, but has followed their case closely. Yesterday she expressed sadness for the Bakhtiyari family, who now face deportation, accusing the Australian and New Zealand governments of harsh treatment and lack of compassion.

"I think it is quite cruel to let kids be integrated into the community only to whisk them back to a form of detention," she said.

Sister Brigid said she was not surprised the New Zealand Government would not consider taking the Bakhtiyaris. "Every government gets very excited about 'family' as long as the 'family' is generic," she said. "But as soon as it comes down to one family - particularly one they are not fond of - it seems to me that it then, somehow, doesn't matter if that family suffers."

She said the Bakhtiyari family had been cruelly sacrificed in order to send a message.

Sister Brigid said the family's high profile may have harmed their plea but the profile was necessary to give refugees a human face. "Anonymous people get treated in a bureaucratic way - which is moving people around the way you move furniture," she said.

A member of the Brigidine Order of nuns for more than 40 years, Sister Brigid works with the Brigidine Asylum Seekers Project, which provides housing and support to 15 refugees on bridging visas. She has helped organise a Christmas party at the Maribyrnong detention centre today.

· After five days without food, Australian Democrats senator Andrew Bartlett expects to wind up his fast in support of hunger-striking asylum seekers today.

http://www.theage.com.au/news/Immigration/Family-the-victims-of-cruel-deed-says-nun/2004/12/21/1103391769667.html 

Bakhtiaris: Christmas in the wilderness, keeping Howard intact

Fixing Australia BLOG

21 December 2004

So it's true then. The Bakhtiaris may soon be expelled to Pakistan in the dark of night, to a country they don't know anything about, whose language Roqia does not speak. All of these silly and upsetting, traumatising enemy and war games, just to feed the Canberra gang, who, right until the end, want to persist in the suggestions, fed by Mr Ruddock to the Australian public and to the media, when Alan Ramsey knew about the case details as intimately as someone who has the DIMIA file parked next to him on the writing desk, when Russell Skelton found "the truth" about Ali Bakhtiari when .... anyway, read on and see the Trial by Media come apart below.

http://www.safecom.org.au/2004/12/christmas-in-wilderness-keeping-howard.htm 

Afghan embassy making Bakhtiyari inquiries

ABC ONLINE NEWS

Wednesday, December 22, 2004. 8:36pm (AEDT)
The Afghan embassy in Canberra says it is looking into claims that a woman facing deportation to Pakistan is an Afghan national.

But the Federal Government is standing by its finding that the Bakhtiyari family is not eligible for refugee status.

Last weekend, the Bakhtiyaris exhausted their legal appeals for refugee status in Australia and were moved from Adelaide to secure housing at Port Augusta in South Australia's north.

The Government maintains the family is from Pakistan and should abide by the rulings of the Immigration Department and Australian courts and accept that they are not refugees.

But the Afghan ambassador, Mahmoud Saikal, says his embassy, along with relevant Afghan authorities, is investigating claims that at least one person from the Ghazni province in Afghanistan is related to Roqia Bakhtiyari.

"All I can say - the file on establishing Roqia Bakhtiyari is not closed with us yet," he said.

Mr Saikal says the claims only relate to Mrs Bakhtiyari and not her husband nor children.

http://www.abc.net.au/news/newsitems/200412/s1270747.htm 

Afghans checking Bakhtiari claims

news.com.au

December 22, 2004
ANECDITAL evidence exists to support claims that Roqia Bakhtiari is from Afghanistan but the issue needs further investigation, the Afghan embassy said today.

The Bakhtiari family, Australia's highest-profile asylum seekers, faces deportation after New Zealand yesterday rejected their request for asylum.

The family claims to be from Afghanistan, but the Australian Refugee Review Tribunal (RRT) has ruled the Bakhtiaris are from Pakistan and refused all family members refugee status.

But the Afghan embassy said in a statement today that the government in Afghanistan had been investigating claims by Mrs Bakhtiari that she was of Afghan nationality.

"It is understood that at least one person in the Jaghuri district of Ghazni province whom Mrs Bakhtiari has claimed to be related to has confirmed the existence of such relation," the embassy said. 

"We have also recently understood that at least a few local inhabitants of the Jaghuri district of Ghazni province have identified Mrs Bakhtiari to the local authorities as someone who is apparently connected to this district."

The Afghan embassy said the issue of Mrs Bakhtiari's identity was still inconclusive and further investigations were needed until an answer could be established beyond reasonable doubt. 

AAP

http://www.news.com.au/common/story_page/0,4057,11760562%255E1702,00.html 

Delusions about fairness in the Refugee process 

Marilyn Shepherd

Thursday, 23 December 2004
Excuse me, what the hell would stupid Laurie Ferguson know about anything - the man rarely leaves his suburb.

The Bakhtiyaris have never had a single fair hearing in this country and they are not able to have a single fair hearing because fair hearings do not exist in this country for refugees.

1. Roqia was denied as a refugee because the one RRT member said she was not an Afghan national but neither was she a Pakistan national so she just stayed locked up. It was agreed in the High court hearings that the government knows she is an Afghan, that her husband was here at the time but it made no difference.

Under the temporary visas system Ali was not entitled to family reunion so they had two choices - let her out or lock her up permanently - they chose the latter and then set about manufacturing a case against Ali, a case now falling totally apart.

That is not a fair hearing.

2. The children had become suicidally depressed so the Family court were asked to exercise Welfare grounds and they saved 5 lives by doing so. Ruddock appealed though and "won" the right to lock them up again. But one would have to ask on what authority when a legal decision was made that their detention had become illegal. That decision was not overturned until months later so Amanda had no legal right to lock them up again. She just did it in contempt of court.

3. Ali had his visa cancelled on the basis of false Pakistani documents that DIMIA claim to have collected three years after he got here. It is a photocopy of something 30 years old, undated by the applicant and unsigned. It is in a different name and is deemed to be bogus.

He has spent 2 years sending evidence of his Afghan nationality to the government and they ignore it.

So tell me this, which one of those case has even a trace of "fair" about it.

With the Afghan Embassy saying tonight that Roqia has been identified by relatives in Afghanistan, surely to god this government now has to admit that for 4 years they have been wrong and let our go.

I was actually with her in September when her uncle made contact from Afghanistan to tell her that officials had been asking about her and that he had verified her. What if the government knew in September but ignored it? Just like they ignored

1. Ali's Afghan ID card, Roqia's brothers Afghan ID card.

2. ID from the governor of Oruzgan and the governor of Ghazni saying the family are Afghans.

3. Statement from the Norwegian Refugee council that the brother is registered in Afghanistan after an illegal forced deportation and mountains of other evidence.

What if this woman and her children have been locked up for collectively more than 20 years at a cost of $13 million and she was truthful all along?

Now which bit is fair?

http://canberra.yourguide.com.au/detailops.asp?class=your+say&opinion_id=83916 

Asylum seekers face deportation 

BBC World - Asia-Pacific

By Phil Mercer 

BBC, Sydney 

New Zealand has refused to take a family of high-profile asylum-seekers facing deportation from Australia. 

They had fought to stay in Australia for four years and through 20 court cases. 

Australian immigration officials said the family were economic migrants from Pakistan and not fleeing persecution in Afghanistan, as they claim. 

The family reached international prominence when the children escaped from a detention centre in 2002. 

Refugee campaigners say the way the Bakhtiyaris have been treated is an "absolute disgrace." 

They have insisted there is a huge amount of evidence that supports their claim that the family are from Afghanistan and fled to Australia fearing for their lives. 

But the authorities in Canberra have said the family is simply not telling the truth. 

They believe the Bakhtiyaris are from Pakistan and their claims for asylum are bogus. 

Immigration Minister Amanda Vanstone said the family had been treated fairly and should now accept the outcome of "the rigorous and exhaustive administrative and legal processes". 

The Bakhtiyaris were living in suburban Adelaide awaiting the outcome of a final appeal. 

It was rejected by Australia's High Court last week and they were taken back into detention. New Zealand has refused to offer the family of eight a home, but refugee groups are still hoping another country will. 

If the Bakhtiyaris refuse to leave voluntarily they will be deported by the Australian government back to Pakistan. 

It has taken four years and 20 court battles for this high-profile case to reach its final chapter. 

Two years ago brothers Alamdar and Muntazer Bakhtiyari escaped from the Woomera detention centre in the South Australian desert and sought sanctuary at the British Consulate in Melbourne, 1000km away. 

Australia automatically detains asylum seekers while their applications for refugee status are being investigated. 

http://news.bbc.co.uk/2/hi/asia-pacific/4117051.stm 

Supporters in plea to stop deportation

The Age

By Andra Jackson

December 23, 2004
Amanda Vanstone rejects new evidence backing a controversial family's bid to stay in Australia.

Last-ditch efforts to stop the deportation of the high-profile Bakhtiyari family were continuing last night despite the Federal Government's dismissal of new evidence backing their claims to refugee status.

Ali and Roqia Bakhtiyari and their six children face deportation to Pakistan after failing in legal bids over four years to secure refugee status. The family claims to be Afghan, but the Government says they are from Pakistan.

With deportation reportedly just days away, the Afghan embassy in Canberra yesterday released a statement confirming that a number of people had verified that Mrs Bakhtiyari was from the region she claims to come from.

The embassy statement said at least one person in the district had claimed to be a relative of Mrs Bakhtiyari.

"We have also recently understood that at least a few local inhabitants of the Jaghuri District of Ghazni Province have identified Mrs Bakhtiyari to the local authorities as someone who is apparently connected to this district," the embassy said.

However, its year-long investigation of Mrs Bakhtiyari's identify remained "inconclusive" and needed further investigation to establish her nationality beyond any reasonable doubt, the embassy said.

Immigration Minister Amanda Vanstone said last night the embassy statement would not alter the outcome for the Bakhtiyari family. "The central issue is clear: it is beyond doubt that the family are Pakistani nationals and can go there safely at any time," she said.

"The Government has written confirmation from the Pakistani authorities that Mr Bakhtiyari, Mrs Bakhtiyari and the children are all Pakistani nationals. This puts the matter beyond doubt".

As about 100 Bakhtiyari supporters rallied in front of Senator Vanstone's office in Adelaide yesterday, Foreign Minister Alexander Downer also moved to douse their hopes, saying "all evidence points to them having come from Pakistan".

The Afghan embassy, however, said more time was needed to resolve the issue of the Bakhtiyari's identity. Any further investigation would take "weeks" to reach a conclusion because of the need for evidence to be authenticated by the Government in Kabul, embassy spokesman Ahman Shayeq Qassem said.

Paul Boylan, a lawyer representing the Bakhtiyari family, called on the Government to stay any deportation until the embassy completed its investigation.

David Manne, co-ordinator of the Refugee and Immigration Legal Centre in Fitzroy, said it was in the interest of justice for the new evidence to be investigated before any deportation. "The new evidence appears similar to that on which a large number of Afghan claims were recently reassessed and accepted," he said.

In their reassessment, the Government placed very significant weight on evidence or confirmation provided by the Afghan embassy in Australia as to claims of identity and citizenship.

Mr Boylan said much of the new evidence - which he had also presented to Senator Vanstone - had been collected by Mrs Bakhtiyari's brother, Mahzar Ali, who was deported by the Australian Government last year.

with AAP

http://www.theage.com.au/news/National/Supporters-in-plea-to-stop-deportation/2004/12/22/1103391837182.html 

Afghans raise doubts on ejecting Bakhtiaris

Sydney Morning Herald

By Cynthia Banham

December 23, 2004
The Afghan embassy in Canberra has cast new doubt on the Government's insistence that the controversial Bakhtiari asylum-seeker family is from Pakistan, despite their repeated claims they are Afghans.

In a statement released yesterday, the embassy said it had information which could potentially support the Bakhtiaris' claims that they were from a province in Afghanistan and that it believed the identity of the family was "as yet inconclusive".

The Government dismissed the Afghan embassy's statement, with the Foreign Minister, Alexander Downer, saying "all the evidence points to them having come from Pakistan".

The Government removed Roqia Bakhtiari and her six children from their homes in Adelaide on Saturday and placed them in detention in Port Augusta to prepare them for deportation. The children's father was already in detention. .

The Government said the family had exhausted all legal appeals, and the courts had found them to be from Pakistan and not to be refugees.

However the Afghan embassy said in its statement that the Afghan Government had been investigating the claims by Mrs Bakhtiari of her Afghan nationality since late 2003.

"It's understood that at least one person in the Jaghuri district of Ghazni Province, whom Mrs Bakhtiari has claimed to be related to, has confirmed the existence of such relation," the statement said. "We have also recently understood that at least a few local inhabitants of the Jaghuri district of Ghazni Province have identified Mrs Bakhtiari to the local authorities as someone who is apparently connected to this district."

A spokesman for the embassy, Ahmad Shayeq Qassem, would not comment on whether the Australian Government should be deporting the family to Pakistan. The family have asked to be sent to Afghanistan if they are not allowed to remain here.

But Mr Qassem referred to the embassy statement, which said "the bulk of the investigation by the relevant Afghan authorities has led us to believe that the issue of the identity of Mrs Roqia Bakhtiari is as yet inconclusive, which needs further investigation beyond any reasonable doubt".

The statement was issued as about 100 protesters staged a demonstration outside the office of the Immigration Minister Senator Amanda Vanstone, calling for the Bakhtiari family to be allowed to stay in Australia.

Also yesterday, Democrats Senator Andrew Bartlett ended his hunger strike in support of asylum seekers.

with AAP

http://www.smh.com.au/news/National/Afghans-raise-doubts-on-ejecting-Bakhtiaris/2004/12/22/1103391838928.html 

Afghans reveal 'link' to Bakhtiyaris

The Australian/at news.com.au

By Elizabeth Colman

December 23, 2004
IMMIGRATION Minister Amanda Vanstone has been asked to reopen the Bakhtiyari asylum-seeker case to examine fresh evidence as Afghanistan weighed into the saga, saying the family's disputed origins warranted "further investigation".

Joining public debate over the family's identity for the first time, Afghan officials in Canberra said their Government had been "investigating" Roqia Bakhtiyari's claims that she was from Afghanistan since late 2003, but the evidence was "as yet inconclusive". 

"It is understood at least one person in the Jaghori district of Ghazni Province, whom Mrs Bakhtiyari has claimed to be related to, has confirmed the existence of such relations," the embassy said. 

Lawyers for Mrs Bakhtiyari's husband, Ali, wrote to Senator Vanstone yesterday urging her to use her discretion under s48B of the Migration Act to allow a fresh application for protection on the basis of new evidence that could prove they were Hazara Afghan refugees. 

The courts were unable to review the new evidence over the past two years. 

In an interview with The Australian, Senator Vanstone said the new evidence had been considered by an Immigration Department "decision maker" and had been rejected. 

The department "was satisfied" the family was from Pakistan, Senator Vanstone said. 

"The Government has written confirmation from the Pakistani authorities that Mr Bakhtiyari, Mrs Bakhtiyari and the children are all Pakistani nationals. This puts the matter beyond doubt." 

But the minister confirmed that, despite receiving confirmation from Pakistan, Australian Immigration officials had been in "close consultation" with Afghan authorities to investigate the family's claims. 

Such talks were for "completeness" sake, Senator Vanstone said. "There is no mindset against the family," she said. 

The minister said it was not her decision to reopen the file, and a "decision maker" in the department would first review the latest section 48B application. The request was the Bakhtiyari lawyers' first legal manoevre since the family was transferred from community housing to the Port Augusta detention facility in regional South Australia on Saturday. 

"The request ... is due to new evidence ... which was not available to the members of the Refugee Review Tribunal," the legal letter obtained by The Australian says. 

The letter lists six documents which, it is alleged, confirm the family is from Afghanistan. Signed statements from Afghan officials and residents of a local mosque were among the documents sent to Senator Vanstone in June, but referred to the department. 

"These documents were not available to our client at the time of the RRT hearings. The documents were collected by Roqia Bakhtiyari's brother, Mazhar Ali, following his deportation from Australia to Pakistan," the letter said. 

Solicitor Shaya Lewis, from Boylan & Co solicitors, yesterday called on Senator Vanstone to consider the papers obtained since the RRT hearings. "These documents clearly show the family are Afghani. The documents can be considered by the minister and we have forwarded them to her and requested she use her discretion to give this family the protection to which they are entitled." 

Ali Bakhtiyari was granted a visa on the basis that he was a Hazara Afghan refugee after arriving in Australia in October 1999. The visa was cancelled after Mrs Bakhtiyari and the children arrived in January 2001. 

http://www.news.com.au/common/story_page/0,4057,11763580%255E1246,00.html
Vanstone rejects Bakhtiyari pleas

The Age

By Andra Jackson

December 24, 2004
Calls were mounting yesterday for a re-examination of the Bakhtiyari case, despite the family's fear that tomorrow could be their last day in Australia.

As Immigration Minister Amanda Vanstone maintained her refusal to look at new evidence on the Bakhtiyaris' nationality, a spokesman confirmed the family would be presented with a bill for the costs of their long detention.

The bill for the family of six children and two adults, who have been in detention for five years, could exceed $1 million, the spokesman said.

The Refugee Council of Australia and other groups yesterday urged Senator Vanstone to consider evidence that the Bakhtiyari family are Afghans.

This includes new evidence which the Afghan embassy in Canberra is sending to Kabul for authentication.

The chairman of The Justice Project Inc, barrister Kurt Esser, said linguistic analysis used to deny the Bakhtiyaris' claim to be Afghans has been discredited in other cases.

Afghan embassy spokesman Ahmad Shayeq Qassem yesterday confirmed that the embassy has been inundated with faxes and emails of support for the Bakhtiyaris.

Supporters also staged a sit-in at the Immigration Department's offices in Melbourne.

A lawyer who visited the family yesterday, Shaya Lewis, said "their spirits have dived".

They fear they will be deported the way Mrs Bakhtiyari's brother was last year - taken in the middle of the night, with no chance to say goodbye to anyone. On arrival, the Pakistani authorities refused to accept him and he had to bribe security officers to take him, Ms Lewis said - a claim also reported by Simon Russell of the Norwegian Refugee Council.

Told that the Bakhtiyaris deny they are from Pakistan, an immigration official in the Pakistani capital, Islamabad, said last night: "How can we accept someone if he is an insincere Pakistani?"

A spokesman for Senator Vanstone said Australia had deported 39 people to Pakistan in the year to June.

The spokesman said Foreign Affairs warnings on the risks of visiting Pakistan applied only to Australians, not Pakistani nationals. "Australia is not responsible for their future wellbeing in their homeland merely because at some stage they spent time in Australia."

He confirmed the Bakhtiyaris would be given the same special Christmas dinner, with a visit by Father Christmas, as other detainees.

· Sixteen Iranian detainees remain on a hunger strike now in its third week at the Baxter detention centre.

Two Melbourne teenagers have announced they will forgo Christmas festivities to stage a 12-hour public fast at Flinders Street Station tomorrow.

http://www.theage.com.au/news/Immigration/Vanstone-rejects-Bakhtiyari-pleas/2004/12/23/1103391894067.html 

Mary Crock: Tragedy of a common man

by Professor Mary Crock 

Faculty of Law

University of Sydney 

The saga of the Bakhtiyari family's attempts to gain protection in Australia as refugees has been a long and tortuous one. A great many legal challenges have been made on behalf of the family (20 by some accounts) -- all without success. The failures make the task of advocating clemency for the family a difficult one. Mondays' editorial in The Australian describes the case as a 'kind of lightning-rod for the politics of asylum-seekers under the Howard Government'. The very fact that those in government are now referring to the family openly by name underscores the extent to which they have been excluded from the conventions and protections of the refugee system. Whether the family stays or goes, it is my personal view that the family's story provides a vivid illustration of the very worst aspects of the laws, policies and procedures that govern Australia's treatment of refugees and asylum seekers. 

This is not because the Bakhtiyaris are unusual. On the contrary, their story is archetypical of the stories of many Hazara asylum seekers who have sought protection in Australia in recent years. 

Ali Bakhtiyari is in many respects the Australian refugee embodiment of the common man. He left his home (the location of which is disputed) in search of a better, safer life for his young family. Changes to Australia's laws in 1999 meant that recognition as a refugee no longer brought with it the right to sponsor family through regular migration channels. This is why he took the risky decision to engage people smugglers to have Roqia and their five children follow in his footsteps. It seems doubtful that Roqia knew where she was being taken. She certainly arrived in Australia without knowledge of the fact that Ali had made it to Australia, or that he had been accepted as a refugee.

In spite of the length, danger and ardors of their journey, Roqia and the children faced the same reception as their husband and father. They were taken into immigration detention at Woomera Detention Centre in South Australia. Here again, the family received 'standard' treatment. Asylum seekers who arrive without visas are questioned to see whether they have a 'protection claim' as refugees. This involves detainees being asked a series of questions about their origins and motives for leaving a country. Access to legal advice is only afforded to those who answer the questions posed in a way that suggests that the respondent might meet the UN Convention definition of refugee. The central problem is that the system assumes that the person interviewed understands the significance of the questions being asked so that they can make out a case for protection. In her 'screening in' interview (as this process is known), Roqia clearly had no notion of why she was being asked the questions put to her and had no inkling of the dire consequences of her failure to respond.

Upon her arrival, Mrs Bakhtiyari was not informed of her husband's presence in the country, and no reference was made to his claims in the assessment of her case. Australia does not recognize the concept of 'derivative refugee status' in cases like these: separated families cannot use the claims of family members as a basis for their own refugee status. Roqia's account of being a fugitive from Afghanistan was disbelieved because of her inability to recognize Afghan currency shown to her, or to describe key aspects of the geography and political structures of the region from which she claimed to have come. Few concessions appear to have been made for the educational and cultural constraints on Afghani women living in the shadow of the Taliban. 

It is worth noting at this point that in late 2001 interviews at the Woomera detention centre were conducted in circumstances that can only be described as extremely stressful -- both for the detainees and for their interlocutors. Indeed, the physical and psychological conditions in the detention centres during the period in question could scarcely be described as conducive to any form of quality fact-finding or decision-making. One departmental officer involved in the processing of these cases made the allegation to me that Mrs Bakhtiyari's confusion over Afghan currency stemmed from the fact that she was shown money that would have been unfamiliar to her because it came from a part of Afghanistan controlled by the Northern Alliance. 

Roqia Bakhtiyari was interviewed a second time, and was better prepared. However, the damage had been done: her more accurate answers on the second occasion were dismissed as the result of 'coaching' from other detainees. 

Roqia and the children were not the only women and children left to languish in detention, their claims rejected in spite of the existence of husbands and fathers in Australia who had been recognized as refugees. If their plight was 'ordinary', two events intervened to catapult the family into the public eye. The first was the highly publicized escape of Roqia's two sons, Almadar and Montazar, from Woomera detention centre and their adoption as a cause célèbre by refugee advocates. The second was the publication by The Australian newspaper of an article by a freelance journalist who had traveled to Afghanistan to 'check out' the Bakhtiyari's claims.

After their escape from Woomera, the Bakhtiyari boys became instant icons for those wishing to protest against the inhumanity of immigration detention in general and the detention of children in particular. The two young boys brought home the reality of mandatory detention. No longer nameless, faceless and hidden away in the Australian desert, Alamdar and Montazer Bakhtyari's tearful young faces were beamed into every home as they were turned away from the British consulate where they sought asylum. They became a reminder that there are innocent children locked up behind razor wire and that families have been divided by a policy that can allow some members to be recognized as refugees while others languish for years in desert camps.

The Bakhtyaris brought the ordinary injustice of Australia's laws and policies into Australian homes. The Department of Immigration retaliated by going into damage control mode. The authorities moved to deflect criticism from a cruel system by focusing attention on the faults of the family. Roqia's failure to persuade the decision makers of her Afghani origins became the focus for discrediting Ali and the family as a whole. Ali's refugee status was revoked and he was placed back in detention.

The story by freelance journalist, Alistair McLeod featured on the front page of The Australian in mid August 2002 together with a large photograph of an Hazara man looking quizzically at a picture of Ali Bakhtiyari. The family might have once lived in the village of Charkh, it was alleged, but they had not been seen in the area for about 20 years. Sadly, the journalist was killed a short time after the publication of this article in a car accident. Any chance of cross-examining the author as to the accuracy of his account died with him. Later assertions that the journalist had visited the wrong village or had otherwise erred have been rejected at every level, in spite of the family obtaining a large body of evidence to show that they are from where they claimed. The media focused turned predictably from the fate of children in immigration detention to Ali Bakhtyari's identity. 

Once this story broke on the front page of The Australian, any hope of leniency for the Bakhtyari family seems to have evaporated. If it was not possible for the family to sway the Refugee Review Tribunal that there had been a miscarriage of justice, it was never going to be easy to persuade the courts that an 'error of law' had been committed. The family were marked as rogues. Their refusal to lie down and submit to their fate only confirmed the views of public and officialdom alike. 

The Bakhtyaris assert that they have proof that they are from Afghanistan and strongly contest their vilification as mendacious opportunists. The number and voice of their supporters in the community suggest that while the government (and Labor's Laurie Fergusson) are unmoved, many ordinary Australians have been touched by the family's plight. 

As a refugee lawyer, I am personally mystified by the focus that has been placed on the truth or otherwise of the family's country of origin. The family are indisputably Hazara. Indeed, when I first saw Alistair MacLeod's August 2002 article I was struck by the physical resemblance between the man photographed in Charkh and Ali Bakhtiyari. (I even wondered briefly whether the two were related) If the Hazaras have suffered in Afghanistan, they have not received (and are not receiving) brilliant treatment. If the Bakhtyaris did hail from Quetta in Pakistan, there is strong evidence that Pakistan is not safe for Hazaras. Many Hazaras have been killed in Quetta in recent years (and months). I would have thought that the Bakhtyari family's fame could place them in real and present danger. The children could well be at particular risk of being kidnapped or abused. This should be enough to engage a compassionate response even if the authorities are not moved to acknowledge status as refugees.

In point of fact, the family has been able to produce fairly conclusive evidence in recent weeks that they are in fact from Afghanistan. Barrister and advocate for the family, Nick Poynder, provides the following commentary on the material now before the Minister for immigration:

In about December 2003/January 2004 Mrs Bakhtiyari's brother, Mazhar Ali, was deported to Pakistan.  He and his Australian escorts were initially refused entry into Pakistan, but after some discussion he was allowed to enter Pakistan, from where (surprise surprise) he returned to his home in Afghanistan. Mr Ali collected a number of letters and documents to prove that the Bakhtiyari family was from that village.  These included:

· Confirmation from the District Governor that Mrs Bakhtiyari and her family are Afghan citizens.

· Confirmation of the Governor of the Province in relation to Mr Bakhtiyari's origin.

· Confirmation from the residence of a local mosque that Mr and Mrs Bakhtiyari are from the district.

· Document from the Transitional Islamic Government of Afghanistan containing confirmation from a representative of the village confirming the residency of the relatives of Mazar Ali.  The document also contains confirmation from the local high school that Mazar Ali is from the village. 

· Confirmation from an Acting District Governor that Mr and Mrs Bakhtiyari are Afghan citizens. 

These documents were provided to the Minister's office on 8 June 2004. No substantive response has yet been received.

Then in July/August 2004 Mazar Ali travelled to Kabul and met a guy called Simon Russell, who has been working in Afghanistan with the Norwegian Refugee Council since December 2002. On 17 September 2004 Mr Russell provided a statement confirming that Mazar Ali is without doubt is a Hazara from the central region of Afghanistan. This was apparently provided to the Minister only a few weeks ago; again no response.

From what I understand of Afghanistan, it is not surprising that there has been confusion over the identification of the village.  However the fact remains that Mrs Bakhtiyari's brother is from Afghanistan, ergo Mrs Bakhtiyari is from Afghanistan, ergo Mr Bakhtiyari is from Afghanistan. Ergo they have all been wrongly denied protection visas and have spent years in detention for nothing. ENDS.

The Bakhtyaris' biggest crime has been that they have embodied the ordinary pain suffered by many asylum seekers separated from family, locked up for long periods and subjected to vilification and abuse. For this they are being punished. 

The Bakhtiyaris represent much about our loss of capacity to respond to pain and need with compassion. We prefer instead to characterize asylum seekers as unworthy and as a threat. When Almadar and Montazer cried at the British embassy we recognized their youth and vulnerability. They were part of us. Sitting next to their classmates at St Ignatius in Adelaide, they became a loved and accepted part of the community. Yet in the remoteness of the public discourse, the boys and their family have become literally and figuratively 'aliens' who we feel comfortable banishing from our shores to face an uncertain future. 

Ali Bakhtiyari sits despondently in Baxter detention centre, depressed and alone. His is truly the tragedy of an ordinary man thrust into the vortex of a life of confusing and seemingly unrelenting harshness.

Mary Crock

Published on www.tonykevin.com

Also copied to http://www.safecom.org.au/2004/12/christmas-in-wilderness-keeping-howard.htm
A message from Dale West

(Dale West is the Director of Centacare in Adelaide, the agency that cared for the Bakhtiyari family until "the raid" last Saturday)

Received 23 Dec 2004

At 7 o'clock last Saturday morning uniformed men and women representing the Federal Government burst into our house at Dulwich and arrested six children and their mother.

It is clear that while the planning for this operation had included a social visit the day before to "case the joint" and determine who slept where, no thought was given to the re-traumatisation of these children by the surprise attack.

While predictable that the children would experience panic at being woken in their beds by strangers, those intruding also had a moment of panic when one of the boys was not in his bed. 

Relief for the guards when he was found asleep on the couch in the lounge room. No single moment of relief for those taken captive.

No time to dress properly, no time to pack, no food, no access to toilet, and no explanation.

Sixteen months of integration into schools, social networks, and building trust, destroyed in three frantic minutes.

No nappy change for a baby boy snatched from his cot by a stranger, to cry all the way to Port Augusta. No bottle for him either.

No time to change the clothes of the youngest girl who wet her pants as a fear reaction to being awoken by strangers. Simply forced to sit in the wet until arrival at the Baxter Detention environment. 

A very different day to the expectation of her St Aloysius teacher taking her to a birthday party.

No time for the oldest girl to place her scarf where it needs to be, as she was lead, arms gripped, to one of three waiting motor vehicles.

No time for any of those arrested to understand why this was happening, in the place of their planned day at the beach.  

Phones confiscated, personal items of importance broken, and again those who had sought to deceitfully build trust, exposed as agents of a well planned operation. 

When the Federal Government authorized the early morning capture of a family they angrily describe, the "worst of the worst", they brought to our suburbs what Centacare has been speaking out against for more than four years.

Children in our Detention system are routinely  terrorized. We now know that it happens with planning.

This has long been denied by our Federal Government despite numerous reports and evidence of the impact and the hard work of many people who are experts in working with traumatized children.

The arrogance to do what we know has been happening behind razor wire, in a church owned house in an Adelaide suburb should frighten every Australian, regardless of their position on people who have come to Australia by boat seeking asylum.

I sat with the Bakhtiyari children and their mother last Friday evening unaware that just eight hours later they would be gone from the house they had made their home.

It was not until Tuesday when I was able to visit the family inside the Baxter Detention Centre that the detail of their allegations and its impact of the Saturday morning action could be discussed and comprehended. I would welcome any approach by the others involved that might dispute their account of events.

The signs of trauma for these children have returned. On high alert, but withdrawn. High anxiety drives the need for continual reassurance. The little ones are clinging again. Trust gone. 

Again the heart of our international reputation on human rights has been ripped out, like the sleeping children from their beds.

Bakhtiyari supporters in barricade protest

The Age

December 23, 2004 - 1:58PM
A group of refugee activists has occupied the central Melbourne offices of the immigration department in protest at moves to deport the Bakhtiari family.

About six activists are refusing to leave the offices of the department's onshore protection division on the 10th floor of the office Casselden Place building in Lonsdale Street, in the city.

They arrived there about 11.30am.

A spokeswoman for the activists, who identified herself as "Fleur", said the occupation was in protest at last week's transfer of Roqia Bakhtiari and her six children from Adelaide to immigration detention at Port Augusta.

The transfer to Port Augusta has been interpreted as the start of fresh moves to deport the family of asylum seekers to Pakistan.

Security at the Casselden Place building is refusing media access to the floor where the protest is occurring.

- AAP

http://www.theage.com.au/news/National/Bakhtiyari-supporters-in-barricade-protest/2004/12/23/1103391879161.html 

Bakhtiyaris' final plea rejected

news.com.au

By Jeremy Roberts and Elizabeth Colman

December 24, 2004
IMMIGRATION officials last night confirmed the Bakhtiyari family would be deported after federal minister Amanda Vanstone refused to consider a plea to reopen the asylum-seekers' case.

Department officers said the minister would not consider the application as there was nothing new in it. 

"The minister has asked me to reply on her behalf," a legal letter to the family's solicitor signed by senior immigration officer Robert Illingworth reads. 

"The minister has indicated that if a case has previously been brought to the minister's attention she does not wish to consider subsequently whether to exercise her powers unless additional information is provided that brings the case within ... (her) guidelines. 

"Your current intervention request has been assessed as not falling within these guidelines for referral to the minister. As your clients now have no matters before the minister or the department, removal arrangements are currently being developed.". 

The blow to the family came as details emerged of the family's forced removal to a detention facility at Port Augusta on Saturday. 

"Uniformed men and women representing the Federal Government burst into our house at Dulwich and arrested six children and their mother," Dale West, director of the Catholic Centacare organisation, wrote in a public letter. 

Mr West said the Bakhtiyari children experienced severe trauma as they were moved from the Centacare-owned suburban Adelaide house at 7am on Saturday. 

"No nappy change for a baby boy snatched from his cot by a stranger, to cry all the way to Port Augusta. No bottle for him either. No time to change the clothes of the youngest girl who wet her pants as a fear reaction to being awoken by strangers. 

"No time to dress properly, no time to pack, no food, no access to toilet, and no explanation. 

"Sixteen months of integration into schools, social networks, and building trust, destroyed in three frantic minutes." 

Mr West said one of the children was forced to sit in her wet pants until the family arrived at the Baxter detention centre - "a very different day to the expectation of her St Aloysius teacher taking her to a birthday party". 

It was "arrogance to do what we know has been happening behind razor wire, in a church-owned house in an Adelaide suburb," Mr West said. 

"(It) should frighten every Australian, regardless of their position on people who have come to Australia by boat seeking asylum." 

Signs of trauma which had vanished while the family were looked after by Centacare had returned after the "well-planned" operation, Mr West said. 

Deportation to Pakistan could put the Bakhtiyaris' lives at risk, said Phil Glendinning, of the Edmund Rice Centre, a community education and advocacy organisation. "We have got evidence that other people have been removed back to Syria and Pakistan and have been arrested. We don't deny the Government's right to remove people who are here illegally, but they have to guarantee their safety," Mr Glendinning said. 

The Australian

http://www.news.com.au/common/story_page/0,4057,11772541%255E26462,00.html
Locked in an identity crisis

The Australian

Elizabeth Colman

December 24, 2004
AMONG the hundreds of thousands of Afghans who queued for their country's historic October election stood voter No.0547012 - a failed asylum-seeker named Mazhar Ali.

Said to be the brother of Australia's most famous would-be refugee, Roqia Bakhtiyari, Mazhar Ali was branded a bogus refugee - a Pakistani, not an Afghan - by then immigration minister Philip Ruddock and deported to Pakistan in 2003. 

Why Mazhar Ali would go to Afghanistan and vote in the national election, braving snipers from the deposed Taliban regime as they fired into the queues, if he was a Pakistani is a puzzling notion. 

It would appear that as far as Mazhar Ali is concerned, the Australian Government got it wrong. More extraordinary is that Roqia Bakhtiyari's six young children have been caught in the bitter identity dispute that surrounds their mother and father, Ali Bakhtiyari. 

The Australian Government insists Ali and therefore Roqia Bakhtiyari and the children are Pakistani, based on official evidence from that country, but new evidence emerged this week that could prove the Bakhtiyaris' so-called Afghan Hazara origins. 

Critical to deciding if the family is in need of protection and as such entitled to Australian identity, lawyers have spent the past four years fighting to prove the Bakhtiyaris are a brood of Hazara Afghan farmers. The family, meanwhile, has been detained behind razor wire, and later residential detention, before entering community housing in suburban Adelaide. 

Evidence proving the family is Pakistani has been based largely on the finding of the Refugee Review Tribunal and confirmation from Pakistani authorities. 

The tribunal found Roqia Bakhtiyari was not a credible witness. She failed several departmental linguistic tests. She did not know her country's calendar. The tribunal also relied heavily on newspaper stories, among them The Australian's August 2003 report based on a journalist's expedition to Chaper in southern Afghanistan, where villagers did not recognise photographs of Ali Bakhtiyari. 

A digital photograph of ID cards made out in the name of Ali Bakhtiyari and obtained by department officials during August 2002 led to the claim that Bakhtiyari was a Pakistani plumber named Ashgar Ali Bakhtiari. 

Immigration Minister Amanda Vanstone, responding to intense community concern about the family's plight in Adelaide, this week furnished further information. The Government had at some stage received "written confirmation from the Pakistani authorities" to say family members were nationals of that country, Vanstone said. 

Declining to give details, Vanstone would say only that the evidence "puts the matter beyond dispute". 

The Pakistan embassy has not responded to Inquirer's requests for further information. 

Ali Bakhtiyari denies having seen the ID card sourced by department officials. The family's lawyers have put forward evidence that the Afghan farmer rarely consulted a calendar. On returning to Afghanistan in 2003, Mazhar Ali began collecting evidence to prove that his sister was from Afghanistan. 

Evidence sent to the Bakhtiyaris' lawyers and passed to the minister's office in June included signed statements from officials of Afghanistan's Ghanzi and Oruzgan provinces stating that Roqia Bakhtiyari and her family were Afghan citizens. The documents were referred to the department and the family's lawyers were advised it would not consider them while the family's legal proceedings were under way. 

Vanstone yesterday said the department had rejected the new evidence. 

A series of appeals in the Federal Court and High Court to have the tribunal decision overturned failed - under Australian public law new evidence cannot be considered by the courts when appealing the decision of a tribunal. 

According to the Bakhtiyaris' story, the couple was born in separate provinces of Afghanistan and met and had five children between 1989 and 1998. In March 1998 Ali Bakhtiyari left Afghanistan for Pakistan and was later joined by Roqia and the children and the children's uncle, Mazhar Ali. A people smuggler brought Ali Bakhtiyari to Australia in 1999 and the family was to follow when it raised more money. 

The Department of Immigration assessed Ali Bakhtiyari to be in need of protection in August 2000 on the basis he was an Afghan Hazara refugee fleeing the Taliban. 

The rest of the family was unsuccessful in gaining a visa after arriving in Australia by boat on New Year's Day 2001. 

A series of incidents occurred during the next year, catapulting the family on to the front pages and at the forefront of the growing debate over asylum-seekers. Mazhar Ali threw himself on to Woomera's barbed wire fence and, during the 2002 riots at Woomera, Bakhtiyari brothers Alamdar and Muntazer found themselves escapees in the hands of protesters. 

The children were delivered to the British High Commission in Melbourne, where they were refused asylum, causing an international incident. 

Ali Bakhtiyari came forward as a result of the publicity. His visa was cancelled and he was detained at the new Baxter centre in 2003. The Bakhtiyaris were allowed to stay in Australia when Mazhar Ali was deported in 2003 because Roqia was heavily pregnant. Roqia gave birth to her youngest son in a motel room on October 15, 2003. 

Department officials began moves to deport the family before the outcome of their final High Court appeal. In a 7am operation involving 15 uniformed guards, the family was moved to a detention centre at Port Augusta. 

Following the move, medical and welfare authorities expressed concern about the trauma undergone by the Bakhtiyaris. It is feared they will never recover from their ordeal. 

http://www.theaustralian.news.com.au/common/story_page/0,5744,11771751%255E28737,00.html
Bakhtiyari children forced to sit in soiled clothing

The Age

December 24, 2004 - 1:46PM
The Bakhtiyari family had personal items broken and were not allowed to change the nappy of their baby boy when taken by immigration officials from an Adelaide house, their former carer has revealed.

Dale West, the director of Centacare, had been caring for Roqia Bakhtiyari and her six children at his Adelaide home for 16 months.

Last weekend, immigration officials took the family from their house and placed them into detention at Port Augusta, in SA's north.

The move was interpreted by refugee advocates as a step towards deporting the family which claims to be from Afghanistan but the government maintains is Pakistani.

Mr West said the Bakhtiyari children were scared when woken by the officials on Saturday.

"No time to dress properly, no time to pack, no food, no access to toilet, and no explanation," Mr West said in a written account of the immigration action.

"Sixteen months of integration into schools, social networks and building trust, destroyed in three frantic minutes.

"No nappy change for a baby boy snatched from his cot by a stranger, to cry all the way to Port Augusta. No bottle for him either.

"No time to change the clothes of the youngest girl who wet her pants as a fear reaction to being awoken by strangers.

"Simply forced to sit in the wet until arrival at the Baxter Detention environment.

"Phones confiscated, personal items of importance broken."

Mr West said the arrogance of the action "should frighten every Australian, regardless of their position on people who have come to Australia by boat seeking asylum".

"I sat with the Bakhtiyari children and their mother last Friday evening unaware that just eight hours later, they would be gone from the house they had made their home," he said.

"The signs of trauma for these children have returned - on high alert, but withdrawn.

"High anxiety drives the need for continual reassurance. The little ones are clinging again. Trust gone."

- AAP

http://www.theage.com.au/news/National/Bakhtiyari-children-forced-to-sit-in-soiled-clothing/2004/12/24/1103825070641.html 

Bakhtiyaris are a living on `knife edge'

The Advertiser

By LAURA ANDERSON

25dec04
IN A desperate effort to avoid deportation, one of the Bakhtiyari children has written a letter detailing the trauma of their removal to Baxter and their desire to regain the freedom they had enjoyed.

The family is "extremely anxious" and nervous about its fate, Boylan and Co lawyer Shaya Lewis said yesterday. She was handed the letter when she visited Baxter Detention Centre. 

Written by Monty Bakhtiyari, 14, and addressed to Immigration Minister Amanda Vanstone, the letter begs for the children to be allowed to be reunited with their friends and schoolmates. "They are really scared that they are going to be deported," Ms Lewis said.

"They are so anxious to know what is going to happen to them, they asked me about three times what was going to happen to them. One of the kids was asking `if Minister Vanstone said we are going to be here until Christmas, what happens on Sunday?"' The children are becoming increasingly depressed in detention and are struggling to sleep, supporters of the family said.

Ms Lewis said Monty and Alamdar, 16, "didn't look like the same boys" because of their lack of sleep. 

"The kids Alamdar and Monty, I was quite surprised at their spirit on Monday but they've deteriorated," she said. Centacare director Dale West said the "signs of trauma" had returned in the children, with "the little ones clinging again".

Saint Ignatius College headmaster Father Greg O'Kelly called for the Federal Government to "act humanely". Roqia Bakhtiyari and her six children had been living at a Dulwich house until their removal at 7am last Saturday. Senator Vanstone said placing the family into the Port Augusta residential housing facility was a "better move" as they could see their father Ali in Baxter.

The Government believes the family is from Pakistan but the family argues it is from Afghanistan. A spokesman for Senator Vanstone confirmed the family would be given a bill for the costs of their detention.

http://www.theadvertiser.news.com.au/common/story_page/0,5936,11777564%255E911,00.html 

Bakhtiyari famliy packs bags for deportation

ABC ONLINE NEWS

Saturday, December 25, 2004. 8:16am (AEDT)

A close friend of the detained Bakhtiyari family says the family believes it will be deported to Pakistan this weekend.

The Bakhtiyari family's friend, Marilyn Shepherd, says security surrounding the family has been increased. 

She says the family has been given bags to pack, and the Bakhtiyaris believe they will be leaving tomorrow. 

Ms Shepherd says Mrs Bakhtiyari feels very apprehensive.

"She and the whole family are terrified of Pakistan, terrified of Afghanistan, and dreadfully afraid for their children's lives," Ms Shepherd said. 

The Bakhtiyari family has exhausted all legal avenues to stay in Australia.

The Federal Government says the Bakhtiyaris are not refugees and last week moved them from their home in Adelaide's suburbs to the Baxter Detention Centre. 

The office for Immigration Minister Amanda Vanstone says preparations are being made for the family's deportation but would not confirm if it would be this weekend.

http://www.abc.net.au/news/newsitems/200412/s1272094.htm 

Bakhtiyaris 'may go this weekend'

Sunday Times

25dec04

THE federal government will deport Australia's highest profile asylum seekers, the Bakhtiyari family, today or tomorrow, refugee activists said today.

Ali and Roqia Bakhtiyari and their six children face deportation from Australia to Pakistan, after failing in legal bids over four years to secure refugee status. The family claims to be Afghani, but the government says they are from Pakistan.

Justice for Refugees South Australia chairman Dr Don McMaster said the Bakhtiyaris had been told to prepare to leave Australia this weekend.

"They were told to pack their bags yesterday and their deportation is imminent," he said.

"It's not a very good Christmas present for the Bakhtiyaris. They would be very distressed about it, they don't want to go to Pakistan." 

Dr McMaster predicted the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) would remove the family from detention today.

He said the department was likely to take the Bakhtiyaris to Adelaide and put them on a plane to Malaysia, where they could board a connecting flight to Pakistan.

Earlier this week, Immigration Minister Amanda Vanstone said the family would not be deported before Christmas.

A spokesman from her department today said the comment still stood and they would not be deported today. But he would not comment on reports the family could be deported tomorrow.

"Arrangements are currently being worked through," he said.

"I can't give you any indication when they will be deported."

Dr McMaster said the department's plans to deport the Bakhtiyaris over the Christmas holiday period were a secretive ploy to avoid media coverage.

"It's doubling distressing for them because one, they don't want to go to Pakistan, and the way it is being done is very cloak and dagger," he said.

"It's a very alarming thing to do to young children."

Refugee activists had not seen the family leave the detention centre today, Dr McMaster said.

He said their removal would have repercussions in the wider Adelaide community because the Bakhtiyaris had a large support group there.

The family has exhausted all avenues in its bid to secure refugee status in Australia.

Roqia and her six children were taken from an Adelaide house on Saturday and placed in immigration detention at Port Augusta, in the state's north.

Husband and father Ali Bakhtiyari remains in the nearby Baxter detention centre. 

http://www.sundaytimes.news.com.au/common/story_page/0,7034,11779561%255E421,00.html 

Pack bags, family told

The Advertiser

26dec04

THE Bakhtiyari family - Australia's highest profile asylum seekers - spent Christmas Day packing their bags.

Officials told Roqia Bakhtiyari she and her six children should have warm clothes as they faced immediate deportation, probably today, according to refugee groups.

The order follows a written plea by Montazer Bakhtiyari, 14 - penned on behalf of the family and addressed to Immigration Minister Amanda Vanstone - to spare them from deportation.

The family's impending deportation follows four years of legal bids to stay in Australia.

In the letter, published for the first time today, the teenager begs for help and vents his anger at the family's treatment by the Federal Government. 

"The Christmas presents that my family want now is the freedom that we had in the community," Montazer wrote from the Residential Housing Project at Port Augusta, where the family is detained.

"My brothers and sisters don't want any presents this Christmas their presents have already been taken away."

Contacted by the Sunday Mail  at their detention house yesterday, Bakhtiyari sisters Nagina, 12, and Amina, 7, said they felt sad to be leaving Australia.

Nagina, who had just finished packing her bags, said she wanted "to stay here and go to school and have friends and do a lot of things but we don't know what's going to happen".

She paused as she recalled her time at St Aloysius College with her favourite teacher, Jo Weir. "She was the best teacher I ever had – she was warm and nice," Nagina said.

Refugee groups say Montazer's letter is a final desperate attempt to prevent deportation. They say the family's lives are in danger if they return to Pakistan.

The letter was given to lawyer Paul Boylan, who is representing Ali Bakhtiyari, who is detained in Baxter Detention Centre.

He then passed the letter to Montazer's former headmaster at St Ignatius College, Father Greg O'Kelly, who gave a copy to the Sunday Mail.

The Immigration Department has refused to reopen the Bakhtiyaris' case, saying they are not refugees but Pakistani nationals and should voluntarily leave Australia or face deportation.

Last Saturday's dawn raid by Immigration officials on the family's Adelaide home is the latest twist in the long-running saga.

In the letter to Senator Vanstone, Montazer, who is known by his mates as "Monty", recalls the raid and likens it to Nazi Germany.

Father O'Kelly, who is visiting the family today, appealed to Senator Vanstone and Prime Minister John Howard to show some compassion.

"It's no longer an issue of legalities or national identities - it's a question of humanity with regard to the six children who have been integrated into our society," Father O'Kelly said.

"Focus on the children please senator and don't let the official mindset against the Bakhtiyaris distract you from humanity and the needs of the children."

Mr Boylan said the family was "terrified they will be dumped at Karachi Airport".

"This is psychological torture," Mr Boylan said.

Centacare director Dale West said "the family have been asked to pack their warm clothes", adding it was "pretty cold in Karachi".

A spokesman for Senator Vanstone would not say when the family would be deported.

"Arrangements are certainly being made," he said. 

"None of the arrangements have been finalised - they are still being worked through and even when they are finalised, it's highly unlikely we will let . . . you know."

He declined to comment about the letter to the media, saying Senator Vanstone would respond formally.

Son's letter begs Vanstone for reprieve

Dear Amanda Vanstone,

After years and years of persecution I had never experienced something that happened on Saturday with my family.

This year in school I studied about the German Nazis and how they treated innocent people.

For example walking into peoples room without any permission and take them away with taking their belongings and without saying goodbye to their friends and relatives.

But my studies I was thinking of those people just using my imagination. I never thought in this modern world new century a first class developed country would do the same as what the German Nazis did.

Unfortunate it is very sad for anyone to hear that. Even myself not being Australian I am so embarrassed on myself that I just couldn't believe.

I wonder how many Australians including those that I have never heard of. On Saturday I just thought that was done very badly.

I thought the human beings are nice to each other especially when someone is sleep we would let them sleep. But I never thought that we humans can be very rude and also have no respect not just for adults not just for children and also not just for babies.

The hardest part for me was to see my baby brother being woken up by stranger not even his mum. I thought people not only in Australia all over the world would be gentle with the babies because they are our new generation our future and we would be welcoming them to our beautiful world.

If I tell the story to my 14 month baby brother when he is grown I am sure that he would be very disappointed.

As a Bakhtyiari family we came injured from Afghanistan and the that Australia would be the medication for our injuries.

While I was outside in the community I always asked for Christmas presents. Even the night before I was talking with Dale West about Christmas presents.

When you are a teenager you just want presents for Christmas. We would be so busy opening our presents that we would actually forget the meaning of Christmas.

The meaning of Christmas not just for Christians for everyone is caring for each other, loving and helping the people that needs help. My brothers and sisters don't want any presents this Christmas their presents have already been taken away.

The Christmas presents that my family want now is the Freedom that we had in the community, loving, caring, from others would be the best Christmas present.

My schooling in the community my friends are again an other wish for Christmas same with my sister. Taking the schooling from me and my friends just before Christmas is one of the things that I never will forget in my life. I want every single one of these for my Christmas.

Montazer

Reproduction of the letter written by Montazer Bakhtiyari to Immigration Minister Amanda Vanstone. With the exception of paragraphing, it is reproduced exactly as written. 

http://www.theadvertiser.news.com.au/common/story_page/0,5936,11783604%255E2682,00.html 

Speculation continues on Bakhtiyaris' deportation

ABC ONLINE NEWS

Sunday, December 26, 2004. 7:50am (AEDT)

There is increasing concern that the asylum-seeking Bakhtiyari family will be deported from Australia today.

The Australian Government has refused the family refugee status and plans to deport the family to Pakistan, although the family continues to argue it is from Afghanistan. 

Mother Roqia and her six children were moved to community detention housing at Port Augusta last week, while father Ali is at Baxter Detention Centre.

Dale West, from the Catholic welfare agency Centacare, says the family packed their bags on Christmas Day.

He believes they will be flown out of the country today.

"Exactly how that will happen I think's open to speculation," he said.

"I'd be surprised if the Government went ahead with something that so many people knew about.

"In that context I believe that perhaps a chartered flight from Woomera or some other airport in the region is more likely than the fact that they seem to have been planning to come to Adelaide and go on a Malaysian Airlines flight."

Mr West says he has given up on last minute appeals to the Immigration Minister, Amanda Vanstrone.

"The Federal Government have made it clear by their public statement and by their actions of last Saturday morning when they came and woke the children and took them from their beds back to the Baxter detention environment that they are hell-bent on deporting this family," he said. 

"New information about their origins, appeals for compassion all of those things seem now to be past and it's my view that the family will be deported."

A spokesman for Senator Vanstone says arrangements are being made to deport the family as soon as possible, but would not confirm if that will be today.

http://www.abc.net.au/news/newsitems/200412/s1272286.htm 

Skelton and the Bakhtiyari family

25 Dec 2004

Letter to The Age
My name is Marilyn Shepherd, an independent and unpaid researcher who became interested in the horrible way the Bakhtiyari children had been treated by Australia while in detention, and I have followed the case through all the court cases since July 2002 when the Family court started. 

I heard the trauma these children had suffered, the suicide attempts and the desperate fears for their safety and the pleas of lawyers to have them released from a punitive type of detention that was slowly killing them. They were two young boys and I remember seeing the pictures of Monty at Easter and now knowing who that boy was but knowing it was wrong. When the boys were taken from Woomera in June 2002 by cowards and fools I was sickened by the lack of interest in their welfare that was shown by the Australian public and the government. Their plight has further been deemed by Sev Ozdowski to have been cruel, inhuman and degrading and it doesn't get any better. 

The subsequent stories in the Australian and the AGE seemed all wrong to me somehow. It was as if the journalists felt thwarted in their quest so they decided to vilify the family as liars and frauds. It always struck me as odd that these journalists could get into the centre of Oruzgan when food aid convoys could not and when all the reports showed there was no functioning road, which is why the food convoys could not get in. I had cut the map drawn by the Australian and published on 26 July 2002, obviously the one I have referred to and the one Bob Ellis also was referring too, and the subsequent maps which show that McLeod was only barely inside Oruzgan and in fact was close to the Bamian border.

The map produced in the AGE of 23 August [2002] shows that Skelton went to the same place but shows that while the Australian couldn't find any town called Nolije, Skelton did but I cannot. I have searched hundreds of maps since then and still cannot find it. I also cannot understand why the Australian went to the left of the village they call Charkh and Skelton went right but claims to have been in the same place. I have pointed out the maps to Skelton many times including sending them by fax to him from the Adelaide office of the AGE at 13.59pm on the 21st December. Included in that was a map showing clearly a village called Quetta in Afghanistan and I have the fax transmission sheet. 

I sent the copies of the maps to Andra Jackson and Meagan Shaw on the day I was interviewed by Andra for the article appearing in the AGE last Monday. 

Sadly for the Bakhtiyari family Russell has now confirmed that he was with Ali the day the map was drawn, which includes the teashop at the border of Ghazni and Oruzgan in the centre of Afghanistan. I feel sure the archives of the Australian and the AGE will find those maps and then ask why Russell would send Ministry of the Interior officlals to the same wrong place and expect them to confirm the presence of a family who have never been there.

I have also attended all the court cases for Ali Bakhtiyari and heard the following in the cases of SHJB and STKB, easily accessible on the Austill website to confirm.

At the first case if was acknowledged by Justice Selway that the evidence from Pakistan was negligible, that information from 2 eyewitnesses from Afghanistan was ignored, the two language tests from experts accepted by the Federal court stated clearly that Ali and Roqia both only spoke Afghan Hazaragi, that the governor of Shahrestan province had confirmed the family's Afghan origins in September 2002, three months before his visa was cancelled and that what was relied on was unsubstantiated and untested reports in the newspapers. The member was also given Ali's official Taskara which Justice Hayne could not find to be considered anything but genuine as recently as 13 December. In fact, as Andra Jackson has reported Justice Hayne stated clearly, I was in the court, that there is an arguable case that the family are all Afghan citizens as they claim.

Ali lost the appeal because the privative clause does not allow for the review of facts, only for the review of judicial error. As I have said it is easily verified on the legal cases website. 

Having done that last year I searched on the Refugee Review Tribunal website using the word "cancel" to see how many Afghan refugees had their visas cancelled. I figured if the reports were correct there would be about 700 of them trying to get visas back. Imagine my shock when I only found a handful. The first was in February 2003 when RRT member Chris Keher decided the visa had been illegally cancelled, it seems the refugee did not receive the notice of intent to cancel. 

Then there was one with Kim Rosser in April 2003 where she was pretty certain that dobbers should not be given much credence and that the picture on the so-called Pakistani document was brighter and newer than the rest of the thing and in any case it was only a photo copy, the refugee had never had it in his hands, never used it and did not know the person. He got his visa back. 

In May 2003 member Giles Short had another one and again the Pakistani documents were discarded as smugglers documents but not the applicants documents. October 2003 saw Bruce McCarthy decide again in favour of the refugee because he deemed the documents to be false, and in October this year another one came up and used Ali's case SHJB to prove this cancellation was false - Mila Males finally was the one who wondered out loud who it was that was making the leap of faith to match documents with different names and family members to particular refugees and why. It was published in full on Margo Kingston's webdiary the day after I found it.

It should be pointed out that Giles Short was the second RRT member to see Ali's case and conceded that the picture on the document could not safely be stated to be the applicant. This was also aired in the full federal court case which I attended this year. 

Having seen the documents used against Ali I can say they are in a different name, it is just a photocopy from something, it is unsigned, unauthenticated and has no wetstamp on it, just as Kim Rosser described in her case. It was reported in the Sydney Morning Herald on September 10 2004 that Penelope Debelle has investigated these documents and had expert advice from Hassan Ghulam and this was published again in the AGE after the dawn raid on the family last weekend. 

Senator Bartlett has questioned the RRT extensively over these Pakistani documents over the last year, largely at my behest, and discovered that the RRT routinely throw even genuine Afghan documents in the bin but they know the Pakistani documents are false, just old smugglers documents photocopied and sent to Canberra from Indonesia. Again readily available in the estimates transcripts of 27 May 2004. 

It has also been extensively reported that the lawyers, with whom I have no official status at all as I informed Russell this week, that the governors of Shahrestan and Jaghouri have confirmed the family are from those districts, that Mahzar Ali has been interviewed by the Norwegian Refugee council who would have no reason to lie to the authorities here or there and that they have seen his voter registration card, British library records that Ali's father was in the Afghan Hazara pioneers and other official documents. 

I believe these are with the Afghan embassy, along with the Pakistani documents well known now to be bogus and not Ali Bakhtiyari. They have also been lodged with the UN for judgement.

Earlier this year I phoned the interpreter whom Russell Skelton took to Afghanistan and he willingly provided the information that he was in Woomera working with ACM and was with Alamdar when he drew somewhat spontaneously the terrible picture of the Taliban cutting off his friends head. The interpreter told me absolutely that the family were Afghani and all I did was describe the maps to him suggesting they were in entirely the wrong place and told him the information that I had heard in the courts. I was astonished recently to find his CV stating that his trip with Skelton to Afghanistan was for the purpose of "giving project advice to the people of Charkh" and that he simultaneously worked for a number of different groups including DIMA [Australian Department of Immigration]. 

Dr Marie O'Niell, the ACM psychologist was also with them and gave extensive evidence to the HREOC hearings in July 2002, again that is readily available on the Human Rights website for anyone who cares to look. 

I was left with the impression the interpreter was a truly good and decent man and certainly Roqia and the children think of him very fondly, he shares a name with Roqia's surviving uncle who lives in Jaghouri.

Now we get to Roqia and I don't understand what Skelton is doing or saying about her. The only "evidence" before Hamilton was the language analysis that said she spoke Dari Hazaragi with an Urdu accent. Roqia finds it highly amusing that she could possibly speak any language with an Urdu accent as Urdu is not an accent it is a language she cannot speak. Iranian friends and carers for the family have repeatedly stated that Roqia does not speak Urdu at all, and this was also reported in the AGE at the time the boys were turned into the British consulate. 

Before the computer crashed in August 2002 and wiped out many RRT decisions Roqia's was available and I read it over and over again. The language test claims she speaks Herawi so I asked some Afghan friends what Herawi was and was told it does not exist. Again it was off to the google and sure enough it doesn't exist, anyone could do such simple tasks and come up with the same answer. Even if it meant Herati, that is a dialect spoken only in Herat in Afghanistan and not in Pakistan. In any case the AGE has reported extensively that the tests are discredited on every level and the courts deemed many cases to be incorrect when they only hang on the tests. 

The AGE has also used quotes from the first lawyer, and I have used them myself in letters, that it could not be said the applicant was a national of Afghanistan but nor could it be said she was a national of Pakistan. In many other cases the benefit of the doubt was given to the applicant if that was the major evidence. I remember reading as well that the same test said Roqia's brother is from Afghanistan. 

It is outrageous to me as a close friend of this family that on the eve of the wrongful deportation by force to the wrong country Skelton would still seek to be self-serving and hope that the distortions will go unchallenged. Maybe Russell should have asked Roqia at some point about Mahzar Ali and he would find out that he is Roqia's brother and he has recently sent photos from Afghanistan that I have seen. Their mother looks just like Mahzar and is alive and well in what is left of the village of Chaqu in central Oruzgan. The area is still drought stricken as Russell noted in 2002 but it wasn't in 1998 when the family left there. All that is left standing is a house or two, a few stringy old cows and scraggly ducks. Ali's mother was there, Roqia's mother and much younger brother and sister. 

As Roqia is the oldest at just 34 it would be impossible to have an adult nephew, but I can state under oath that I was with Roqia when her uncle rang from Jaghouri to say that officials, including a white person, had shown her photo and it has been verified. If Russell had interviewed Roqia as I suggested on Tuesday he would know that her father was Yusef and that he died about 3½ years ago. 

If Russell stopped relying on people no-one can question like Jan Peicar, and concentrated more on reading the investigations carried out by his colleagues, if he spoke to Roqia who speaks English with a beautiful soft Afghan accent and simply asked her maybe this family would not be in the mess they are now. 

There is no value in saying that Peicar was a teacher in Charkh as the children didn't go to school, and it is a bit like asking us to accept that a teacher in the south of SA should be able to identify a student in the north based on nothing but a photo. 

Variously over the past two years the Murdoch and Fairfax media have claimed that Ali Bakhtiyari, simple and illiterate farmer from Afghanistan is Haja Ali Asighar, fitter from Kuwait or Pakistan or Iran or Ali Bakhtiyari or Asghar Ali or Skelton's claim in September 2002, Haji Asquar from Saudi Arabia. If this simple farmer was such a wealthy plumber/electrician/gasfitter/shopowner from Pakistan, Iran, Saudi Arabia and Kuwait, depending on the day and month, surely he would not have to claim he is a simple Afghan refugee. 

He would have been a welcome rich migrant and asked to "jump the queue" with his wife and children who would surely have been literate as well when they arrived. Roqia proudly showed me in September that she had just learnt to sign her name and was wanting to get the records from the government to explain how her little baby could have been registered as a Pakistani national while she and Ali maintain they are Afghans and have been in detention the entire time. 

The request was sent in September by the lawyers at her request and with my assistance, I readily acknowledge that and to date Roqia has not received an answer.

Perhaps Russell would like to visit the ChilOut site and read the terrible report of the raid on the house, read how the little one was left in her own urine all the way to Port Augusta, how the oldest girl was gripped by the arms and marched out to the car and how the baby was not allowed a nappy change or a bottle. He could read the long statement issued by Nick Poynder showing the Afghan evidence collected and then ask this.

"If the Pakistani ID has been deemed to be false and reported to the government in June, the so-called children's ID is false as it is based on his false ID alone there is no longer any basis for the Pakistani claims. I saw the letter handed to the High Court and there is nothing on it so show a photo registration of the baby or permission from the parents, indeed Justice Hayne appeared to set it aside as irrelevant. 

Another search shows that the Pakistani government are very fussy and require many photos, written permission from the husband or father of the mother, and that all members of the family must have their own ID number.

This is not an opinion piece, it is a piece I have written many times, which Skelton seems to have read when he questioned me about it. It is based entirely on internet research, attendance at the many futile court cases and a deep and abiding love for a family who have been badly wronged by my Government and the media.

The government could have avoided all the court cases for Roqia and the children, could have saved taxpayers about $13 million in detention costs, could have saved the physical and mental health of 5 young children and avoided one scandal after the other if they had only had the decency to tell her Ali was here. Every single other mother who came later was released years ago and many of them are now permanent residents of Australia having done the same as Roqia.

Indeed as Ali's visa ran out on August 2003 it seems deranged that they cancelled it in December 2002, three months after they had Afghan verification and almost 3 years after he was ASIO cleared, to subject Ali to the two MRT hearings I have found, 2 RRT hearings that I attended the court for, three hearings in the federal court to prevent his transfer to Baxter, 2 further federal court cases and two Full Federal court hearings and a High court appeal and the children to the Family court and the subsequent High court and almost 4 years in detention.

Smugglers who brought Roqia and the children were sent back to Indonesia in 2002 after a short stint in prison but Roqia has been locked up for 4 years based on nothing more than a language that doesn't exist supplied by a discredited company and a lack of knowledge of a calendar. A calendar is utterly useless to an illiterate woman and it has been accepted time and again that the human rights violations against women in Afghanistan are grotesque. Little wonder they won't talk about them.

Sadness, grief, pain and sorrow are my chief feelings as I read Skelton's latest article. I am the person he refers to rather obliquely so I know he received the fax. In the fax I demanded he not quote me as he had said he would. It is sad that he had the evidence in his hands to show clearly the journalists were in the wrong place, probably by accident, and chose to ignore it.

The children will continue to suffer, if sent to either Pakistan or Afghanistan Nagina will be forced to marry at 13 or so, have babies one after the other, be denied any education or rights and so will the other two girls. Their thirst for education and knowledge will wither on the vine of trying to survive with nothing of their own and the hopeful belief that he could be a lawyer will die unborn for Monty, Alamdar's engineering dream will go the same way, down the drain. 

And it could have been avoided if the government had told Roqia in February 2001 that Ali was here. A point acknowledged by the government in the High Court and in subsequent statements has been "if you come without authority you don't have family reunion", which in the final analysis is what it was all about. 

Thank you Russell for showing us all how ugly we are, and thank you Fairfax for allowing Russell to continue publishing statements that can never be checked. The poor lawyers here simply cannot afford the wild goose chase required to do what Fairfax could.

Marilyn Shepherd

Kensington SA

Speculation continues on Bakhtiyaris' deportation

ABC ONLINE NEWS

Sunday, December 26, 2004. 7:50am (AEDT)

There is increasing concern that the asylum-seeking Bakhtiyari family will be deported from Australia today.

The Australian Government has refused the family refugee status and plans to deport the family to Pakistan, although the family continues to argue it is from Afghanistan. 

Mother Roqia and her six children were moved to community detention housing at Port Augusta last week, while father Ali is at Baxter Detention Centre.

Dale West, from the Catholic welfare agency Centacare, says the family packed their bags on Christmas Day.

He believes they will be flown out of the country today.

"Exactly how that will happen I think's open to speculation," he said.

"I'd be surprised if the Government went ahead with something that so many people knew about.

"In that context I believe that perhaps a chartered flight from Woomera or some other airport in the region is more likely than the fact that they seem to have been planning to come to Adelaide and go on a Malaysian Airlines flight."

Mr West says he has given up on last minute appeals to the Immigration Minister, Amanda Vanstrone.

"The Federal Government have made it clear by their public statement and by their actions of last Saturday morning when they came and woke the children and took them from their beds back to the Baxter detention environment that they are hell-bent on deporting this family," he said. 

"New information about their origins, appeals for compassion all of those things seem now to be past and it's my view that the family will be deported."

A spokesman for Senator Vanstone says arrangements are being made to deport the family as soon as possible, but would not confirm if that will be today.

http://www.abc.net.au/news/newsitems/200412/s1272286.htm 

Bakhtiyaris 'unlikely' to be deported today

The Age

December 26, 2004 - 1:30PM
The government has criticised refugee advocates for "fanning the flames" of speculation that the Bakhtiyari family could be deported from Australia today.

A spokesman for Immigration Minister Amanda Vanstone said it was unlikely Ali and Roqia Bakhtiyari and their six children would be removed from Australian soil today.

Supporters of the family - Australia's highest profile asylum seekers - say they had been told to pack their bags on Christmas Day in preparation for their imminent deportation from Australia.

Mrs Bakhtiyari and her six children - ranging in age from one to 16 - were last weekend taken from their house in Adelaide to immigration detention in Port Augusta.

Mr Bakhtiyari is held at the nearby Baxter detention centre.

Don McMaster, president of Justice for Refugees South Australia, said supporters of the family expected they could be taken from Port Augusta to Adelaide by charter plane today, for connection to an international flight.

"They were told to pack up and be ready for the move, and DIMIA (the Department of Immigration, Multicultural and Indigenous Affairs) has actually said they're going to deport them as soon as possible, and we're anticipating it may be in the next few days," Dr McMaster said.

Senator Vanstone's spokesman said arrangements were still being finalised for the removal of the family from Australia.

He said refugee advocates were not helping the situation.

"It's unlikely they will be removed today, but we're deeply concerned that advocates are drumming it up and fanning the flames of something they don't know anything about," he said.

"This is a sensitive situation for everyone, especially the family, and the advocates are out their behaving quite irresponsibly."

The Bakhtiyaris have exhausted all avenues after a four-and-a-half-year struggle to be accepted as refugees by Australia.

The government has rejected their latest claims to be Afghans, insisting the Bakhtiyaris are really Pakistanis.

The Age newspaper in Melbourne reported today that fresh claims Mrs Bakhtiyari had been identified as an Afghan national by a relative had been discounted by the Afghan government in Kabul.

An Afghan official admitted to the newspaper he had endorsed the claim even though he had never met Mrs Bakhtiyari.

- AAP

http://www.theage.com.au/news/National/Bakhtiyaris-unlikely-to-be-deported-today/2004/12/26/1103996422008.html 

